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NEW-FASHIONED RECEIVERSHIPS. 


N the course of the growth of “that system of justice which was 
administered by the High Court of Chancery in England in the 
exercise of its extraordinary jurisdiction,” 1 commonly called Equity, 
a system adopted in this country, and substantially, if not in form, 
in all our States, and covering three broad heads of jurisdiction, — 
equitable titles, equitable rights, and equitable remedies, — we find, 
under the last title, the preventive remedy of the appointment of 
receivers, in close category with bills guéa timet and writs of ne 
exeat and of supplicavit 

It is one of the very oldest remedies in the Court of Chancery. 
The jurisdiction is perfectly familiar and altogether unquestioned. 

An approved definition of a receiver is this: An indifferent per- 
son between the parties, appointed by the court to collect and receive 
the rents, issues, and profits of land, or the produce of real estate, 
or other things in question, pending the suit, which it does not seem 
reasonable to the court that either party should do, or where a party 
is incompetent to do so, as in the case of an infant. 

The rhetoric of this definition certainly leaves much to be de- 
sired, but we may not look for better, to our professional discredit 
it must be said. The definition is gleaned and made up from many 
sources, and may be said to be accepted, if not entirely exhaustive. 
In addition, the receiver is not the agent or representative of either 





1 Bispham, Princ. of Eq., 1. 2 Jbid., 51. 8 Tbid., 51. 
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or any party, of either defendant or plaintiff, or of any one of many 
plaintiffs or defendants. He is the officer of the court, its execu- 
tive hand. The appointment and choice of the receiver resting in 
the discretion of the court—the sound but personal rather than 
judicial discretion — are to be made in the interest of all parties or 
persons concerned or interested in any actual or legal sense. 

Naturally and inevitably, with the rise and growth of corpora- 
tions, receiverships were extended to them, and, chiefly within the 
last thirty years, railway corporations have not.only been subjected 
to this remedy, but railway receiverships have become by far the 
most important feature of this branch of equity, especially in the 
courts of the United States. This application to railways presents 
some peculiar features. Railways being guasz public corporations, 
—a feature greatly enlarged by our courts within the last dozen 
or twenty years, — and their business being peculiar and virtually 
monopolistic, the possession of railways by courts of necessity in- 
volves far more than the collection of rents and incomes of lands 
or the produce of real estate ; it involves the management of an in- 
tricate, technical, highly specialized business, and the operation of 
special, and often vast, mechanism and mechanical instruments and 
appliances. Owing also to the fact that railways are almost always 
covered by mortgages of differing ranks and kinds, the holders of 
the mortgage bonds being numerous and widely scattered, the direct 
pecuniary interests to be affected and served by a receiver of a 
railway are of the highest and widest importance and interest. 
The proper result of these and such considerations might well seem 
to be a high degree of caution and reluctance on the part of courts 
and judges in appointing railway receivers. Such is the theory, 
often announced and repeated by courts; but the fact is, as all must 
concede, that in later days very little heed has been given to this 
theory, and suitors have asked for and courts have granted the 
remedy of receivers with a readiness, not to say zeal, which would 
once have been regarded as scandalous. Not seldom a race has 
been run between State and Federal courts, and between different 
State or Federal courts, for possession by receivers of railway 
properties. 

In the definition of a receiver which has been presented must be 
marked several conditions of the appointment which should be kept 
in mind. Some of them are these: (1) an indifferent person is to 
be selected ; (2) he is to be the mere hand and agent of the court ; 
(3) he is to be appointed and to hold pendente lite ; (4) the inter- 
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ests of creditors, of those whose money has been lent or invested 
in the property, are the primary interests. These might have been 
called until recently invariable, and in all but the technical sense 
jurisdictional, conditions and requirements, especially the condition 
of asuit pending. And by suit pending was invariably meant a suit 
between a complainant having some real, direct, individual or official 
interest which he sought to protect, and the corporation or party 
which had failed of its legal obligation or duty; for example, a 
judgment creditor who had exhausted the ordinary means of enfor- 
cing his claim, or a holder or holders of bonds secured by a mortgage 
lien, which the defendant corporation had failed to honor according 
to the terms of the bond and mortgage, or a trustee or trustees 
representing the whole body of such bondholders. The suit must 
of course have been dona fide in all respects, and it has been ex- 
pressly laid down by approved authorities that the conduct of the 
party applying for a receiver would be looked into by the court, and 
the court would refuse the relief if the party applying did not show 
himself free of neglect, collusion, unfair combination, or other legal 
impropriety ;! in other words, of legal phrase, did not show clean 
hands. Courts, and especially judges, differ in judicial manners 
and methods; but it may be said that the former judicial standard 
in these respects frowned upon and made highly impolitic any haste, 
over zeal, or obvious sinister ardor, in seeking the appointment of 
receivers. The remedy was then regarded as essentially high- 
handed and extreme, — the absolute wresting away from the hands 
of its owners of property of such peculiar character, and often of 
such enormous value; and taking it, to be managed as well as held, 
by a court through its receiver. 

It can hardly be questioned that new ways have come in, and 
new rules of judicial conduct have obtained vogue, and apparently 
new principles or conditions of appointment of receivers have been 
adopted. We do not care to dwell here upon all the considerations 
which supported what we call the old and conservative view of this 
point, nor upon all the steps by which a great change has gradually 
come about. It is enough for our present purpose to direct atten- 
tion, as we have now done, to what all who are informed know to 
be a fact. 

What we purpose is to notice briefly one startling departure in 
this regard, — the appointment of receivers of railway companies on 





1 Kerr on Rec., Io. 
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the application of the companies themselves in advance of any 
default upon mortgage obligations, and without the presence of 
other conditions once regarded as essential for the appointment of 
receivers. 

The first important instance of this kind was the well known Wa- 
bash case in 1884. The significant and peculiar facts of this case 
were substantially these. The Wabash railway, being a line consoli- 
dated of several originally separate roads, and embracing several 
thousands of miles of railway, was covered not only by separate 
mortgages on the separate properties of the original line, but by 
general mortgages on divisions of the road as they were from time 
to time organized in the process of growth and consolidation, and 
finally by a huge general mortgage on the whole consolidated road. 
A few days in advance of the date of payment of a semi-annual 
coupon for interest on the bonds secured by the last named mort- 
gage, the Wabash company filed its bill in the United States Circuit 
Court at St. Louis, averring its inability to pay its next due coupon, 
and its insolvency; and asking for the appointment of receivers, 
mainly on the ground that without this remedy the property would 
be disintegrated. No notice of the application for receivers was 
given to any bondholders, but only at most to the trustees of the 
general mortgage. Upon the unopposed motion of the Wabash 
company, receivers were appointed, who took instant possession of 
all the properties. 

It is clear there was here no suit pending, in the sense of the 
definition already quoted. No relief nor protection was sought by 
any creditor of the company; no suit was begun by any creditor. 
The proceeding, so far as it resembled any former proceeding or 
type of legal proceedings, resembled most an application in volun- 
tary bankruptcy. It could not have been this, because no bankrupt 
law was then in existence. It was manifestly without precedent, or 
“peculiar,” as was said by the District Judge who administered the 
case to a great extent: “ The case is peculiar in this aspect, that 
the application was made by the corporation itself, instead of being 
made by the mortgagee on default of payment of interest.”? In 
point of fact, other requirements and conditions for the appointment 
of receivers, as stated in our definition, were not observed in this 
case. (1) The receivers appointed were not indifferent persons, 





1 Up to this point there is no report of this case, the receivers having been appointed 
at chambers, and no opinion having been given. 
2 Judge Treat, in Wabash, &c. v. Central Tr. Co., 22 Fed. Rep. 272. 
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one being closely connected with the former management of the 
railway as well as deeply interested in it pecuniarily, and bound up 
in interest with its chief financial promoters and managers, and the 
other occupying relations hardly less free from objection. (2) The 
interests of creditors could not have been made the primary consid- 
eration in the appointment of receivers, because they were not 
advised of the application, though the trustees of the latest general 
mortgage were in point of form advised, but they did not extend the 
notice to bondholders ; and because the persons appointed were not 
representative of the wishes or interests of the lien creditors of the 
road, but the friends and choice of those who had managed the 
road. 

It will, therefore, be seen how ‘completely the ordinary conditions 
were here disregarded. It was plainly the opening of a new chap- 
ter. There had previously been one proceeding similar in some 
respects to the Wabash case in the United States District Court 
for Connecticut, but only one, and that not a close nor conspicuous 
precedent.! 

In 1886, the Circuit Court of the United States for the District 
of Illinois removed the original Wabash receivers from their posi- 
tion as receivers of the lines of railway belonging to the system 
east of the Mississippi River, and appointed a new receiver for 
those lines.?, In the course of the opinion of the court in this case, 
it was remarked :— 


“It has frequently been deemed necessary, in suits against insolvent 
railway corporations, to foreclose mortgages, to appoint receivers to oper- 
ate and protect the property, pending the litigation ; but it is unusual and 
novel, to say the least, to entertain a bill filed 4y such a corporation 
against its creditors, and at once, without notice, place the property in 
the hands of one or more of the directors whose management has been 
unsuccessful. Receivers should be impartial between the parties in in- 
terest ; and stockholders and directors of insolvent corporations should 
not be appointed, unless the case is exceptional and urgent, and then 
only on the consent of parties whose interests are to be intrusted to their 
charge.” 


Upon the application of the receiver appointed by the Circuit 
Court in Illinois for possession of the lines east of the Mississippi 





1 See, especially, remarks of Judge Treat, in 29 Fed. Rep. 623 e¢ seg. No decision 
of the Supreme Court is named by him, and it is believed there is none. 
2 Atkins e¢ al. v. Wab. St. L. & P. Ry. Co. ef al., 29 Fed. Rep. 161. 
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River, the District Judge of Missouri entered upon a defence of the 
action of the court in the original appointment of the Wabash re- 
ceivers.! The court said: — 


“Tt was an application by the corporation itself, concerning which a 
great deal of comment has been made elsewhere. . . . Here was a vast 
system, extending through many States and many judicial districts. A 
default, it was certain, would be made in a few days. What should be 
done? The interests of all concerned required that some judicial action 
should be had for the conservation of those interests, — stockholders, 
bondholders, creditors at large,” etc. (pp. 623, 624.) 


Again the court said :— 


“The simple proposition submitted to the court was this. Here is a 
vast property, in a bankrupt condition, — whether through mismanage- 
ment or otherwise was immaterial to this court. Connected with that 
property were the rights of stockholders and general bondholders, bond- 
holders under underlying mortgages, general creditors, and, further than 
that, the duties of these corporations to the public at large, and to the 
State which granted them their franchises. . . . Their primary obligation 
was to the sovereign who granted them the franchise. They undertook, 
first, to pay their dues to the government, in the nature of taxes; 
second, they undertook to run a safe operating road, — safe to life and 


to the transportation of property. Did they do it? Suppose they can- 
not do it. Then they fall within the judicial administration to compel 
them to do the best they can. That is all there is in that branch of the 


inquiry.” (p. 625.) 


Is not the answer to all this obvious and conclusive, — that it is 
no part of the duty of courts to protect interests of creditors or of 
any other persons or parties, or to enforce duties to the State or the 
public, except upon due and proper application of the parties or the 
State, made according to the orderly and established modes of legal 
and judicial procedure? Has a court any more concern than a pri- 
vate individual with the interests of parties or of the State, until 
such interests are duly presented by the proper parties? Such 
questions seem to answer themselves. The creditors — stockhold- 
ers, bondholders, creditors at large, the State or the public — 
were in no manner before the court when the Wabash receivers 
were first appointed. If a court may of its own motion assume to 
represent and act for parties not before it, it is not easy to fix any 





1 Judge Treat, in Cent. Tr. Co. v. Wab, St. L. & P. Ry. Co., 29 Fed. Rep. 618. 
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limits to its activities or powers. Is not the vista opened by such 
claims plainly unbounded, as well as portentous ? Who could wish 
to see it entered upon? No conception of judicial duty is more 
necessary or elementary and fundamental than that the court must 
await the coming of the proper suitor before exercising its powers. 
What proper suitor for redress or protection to the property inter- 
ests of creditors, or to the interests of the State, was before the 
court when these receivers were appointed ? Only the debtor, the 
defaulting, delinquent corporation, was before the court. Once for 
all, be it said, courts have no function except to sit still until they 
are moved by parties having legal rights to assert before them. 

This case has been characterized by the most recent authority 
upon the subject of receivers as follows : — 


“Tt is not only utterly at variance with some of the elementary rules 
relating to receivers, — as that they can only be appointed in a suit pend- 
ing, and for the sole purpose of preserving the property in controversy, to 
await the judicial determination of its ownership and disposition, etc., — 
but, in its most favorable aspect, it makes receivers mere assignees for the 
benefit of creditors. That it opens the door to gross frauds upon credi- 
tors, by enabling unscrupulous manipulators of railroad property to use 
the power of the United States courts to stay the hands of creditors in 
pursuing their lawful remedies, and to carry on the business of the road 
while schemers force favorable compromises, is manifest. That the dis- 
cretion of a single judge, however honest and capable, may be success- 
fully invoked, upon the application of an insolvent railroad company, to 
take possession of its property and operate it for an indefinite period of 
time, under a system which gives the court control of suits against the 
company even beyond its own territorial jurisdiction, and suspends the 
common law right to a jury trial, is startling. It is to be hoped that this 
decision will not become a precedent.” ? 


The same authority also remarks : — 


“The appointment of a receiver upon an ex parte application before 
the bill is filed is error, and will be revoked upon appeal, without further 
considering the merits of the application.” ? 


Since the Wabash case, many like cases have arisen; and it may 
now be said that the practice is well established; indeed, that under 
like circumstances it is the almost invariable practice. By this is 
meant precisely, that when a railway company is in financial straits, 





1 Beach on Receivers, sec. 327. - 2 Jdid., sec. 106. 
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or about to be in a case where under the former practice its credi- 
tors would be entitled to bring suit to subject its property to a sale 
for the payment of its debts, and, pending such suit, to ask the ap- 
pointment of a receiver, the recent practice is for the company itself 
to anticipate the occurrence of such conditions, and, as the creditors 
cannot move till they do occur, to seek the court in advance of de- 
fault, file a petition or bill on its own behalf, and ask the appoint- 
ment of receivers, usually of its own selection, and almost invariably 
those most deeply implicated in the past management of the com- 
pany. We do not recall any important railway recently placed in 
the hands of a receiver in which this course was not followed; espe- 
cially our large systems, such as the Atchison and Santa Fé, and 
the Baltimore and Ohio. In nearly all these cases, if not in all, the 
former officers, or others intimately concerned in the former man- 
agement, were chosen as receivers ; and, in all cases, those selected 
in the first instance by the company itself. It cannot yet be said 
that the practice has received the approval of our highest court. In 
the litigation of a collateral issue, arising out of the main Wabash 
case, the Supreme Court of the United States, alluding to the 
charge of one of the counsel that the bill in the Wabash case was 
“ without precedent,” said, “We are not called upon to inquire as 
to how that may be.”! But it is certainly true that the practice is 
actually followed, so far as we know, in nearly all the courts of 
the United States, as occasions arise. 

Some of the results of this practice ought to be noticed, at least 
in the spirit of inquiry and study. The foremost result, and beyond 
doubt the result primarily aimed at by this practice, is the keeping 
of the control of the property and the virtual continuation of the 
management, in the hands of those who presumably in all cases, 
and in most cases actually, have brought on the necessity of the 
receivership. This is certainly a result which calls for a little 
reflection. In former days such a result was regarded as one to be 
sedulously avoided. Thus, a distinguished judge used the following 
language on the occasion of a much pressed motion to appoint as 
receiver the vice-president of the defaulting railway company, a 
man of unquestioned integrity and ability: — 


“It appeared to the court then, and it does now, that the Chesapeake 
and Ohio Railroad Company is overwhelmed with debt, secured and un- 





1 Quincy, &c. R. R. Co. v. Humphreys, 145 U. S. 82, 95. See, however, Beach 
on Rec., sec. 327, note (1). 
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secured. How it became so, it is not for us to determine. But the court, 
when called upon to appoint a receiver for a corporation totally insolvent, 
who is to be the mere servant of the court, upon whose fidelity and ability 
to manage during the pendency of the suit the property intrusted to him 
the court must rely, ought not, and ought not to be expected, to appoint 
a person under whose charge and control the resources of the road had 
been exhausted and its property seized on execution, and the necessity 
for a receiver brought about. 

“The receiver is not the receiver of the bondholders or secured credi- 


tors. He is the mere hand of the court. The unsecured creditors, whose 
chances of a dividend are remote, have a deep interest in knowing the 
road, while its assets are being marshalled and its creditors, their claims 


and priorities, ascertained, is free from the control of those whose admin- 
971 


istration of its affairs ended in bankruptcy. 


This example has remained controlling in that circuit, and more 
recently the same judge said in a similar case, “ Unless in cases of 
imperative necessity, no person will be appointed receiver of a rail- 
road company who is a party to, or of counsel in, the cause, or who 
has been an officer in, or an official of, the insolvent company.” ? 
More recently in the same jurisdiction the eminent and very learned 
successor of the judge just referred to said, “ Under the rule adopted 
in this court, after careful consideration, this makes him [the pro- 
posed receiver] ineligible for the appointment of permanent receiver. 
The whole question was discussed in Finance Co. v. Charleston, 
C.& C. R. Co., 45 Fed. Rep. 436, and for this reason alone, against 
the prejudice of both judges then sitting, Mr. Lord was not con- 
tinued as receiver. See also Phinizy v. Augusta & K. Ry. Co. 
(decided at this term), 56 Fed. Rep. 273.” 8 

If it is said that courts have it in their power to prevent such a 
result, the answer is that courts do not, in most cases, prevent it. 
The essential impropriety and injustice of appointing the former 
heads and managers of railroads as receivers need not be argued. 
If there has been mismanagement, such receivers will be interested 
in covering it up; if there has been favoritism, or any one of a 
hundred faults of management, such receivers will be likely, if not 
certain, to continue it. It would seem to be the right of creditors 
who are in jeopardy, not only to initiate proceedings for the ap- 





1 Judge Hugh L. Bond, in Richards v. Chesapeake, &c. R. R. Co., 1 Hughes, 28. 
2 Finance Co. v. C. C. & C. R. R. Co., 45 Fed. Rep. 436. 

8 Judge C. H. Simonton, in State Tr. Co. v. Nat. Ld., &c. Co. et al., 72 Fed. Rep. 575. 
20 
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pointment of receivers, but to have the most potent voice in their 
selection. 

But perhaps the gravest question presented is of the legal or 
judicial wisdom and correctness of allowing an insolvent railroad 
company, in the absence of a bankrupt law applicable to such cases, 
voluntarily and against the known and obvious judgment and in- 
terests, as is often the case, of the creditors, to transfer the property 
which was given to secure creditors, and legally belongs to them, 
into the hands of courts. Interests of creditors may be conflicting ; 
they often or generally are; but is it, under any admissible view, 
the right of the debtor to put the mortgaged property out of his 
hands, even into the hands of the court, on his own motion and 
with no reference to the views of creditors? If we could be certain 
that courts would see that no undue control of the property was 
thus obtained, we might still dispute the right ; but when we see it 
resulting in injustice and open scandal, can it be doubtful whether 
or not the practice is a good or safe practice ? 

The chief argument or defence of the practice in question offered 
by courts or railway corporations — the chief ground set up in the 
bill in the Wabash case — is the belief or fear that, if the courts 
do not seize the properties before default, that is, before the cred- 
itors can move, the system or consolidation of lines will be disinte- 
grated, and great loss will thence arise. ‘The first and obvious 
comment on this is that it would seem to be the concern of the 
creditors rather than that of the corporation or the courts. The 
suggestion would appear to be, in fact, a mere pretence, intended 
to cover designs having no reference to the welfare of creditors. 

But if it be true, in such case, that loss will ensue from disinte- 
gration, —a matter always open to question, — why not leave the 
decision as well as its consequences to the creditors? Do railway 
creditors need tutelage at the hands of the debtor and delinquent 
company? Are they not generally of a class and character sup- 
posed to be rather well fitted and able to care for their own inter- 
ests? Why not let the default come, if come it must, and leave 
it unreservedly to those whose interests are largest, and most di- 
rectly involved, to seek the courts, if they think best, or to keep 
out of the courts, if they so prefer? Does not the present prac- 
tice take away their right to freedom of action and judgment in 
the premises? We merely advance, without answering here, these 
queries, 

The familiar maxim that makes the enlargement of his jurisdic- 
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tion a mark of a good judge will hardly cover this extension of 
jurisdiction over such vast interests at the sole instance of the 
debtor. To amplify is not to seize without due regard to estab- 
lished legal practice, or the sound and usual conditions heretofore 
regarded as essential. The wishes and views of failing debtors are 
not good guides for judicial action. As between debtors and cred- 
itors under railway mortgages, would not the sound rule for courts 
be to leave the question of the disposition and handling of the 
mortgaged properties to be settled outside of courts, as a purely 
business problem, rather than to allow the debtor to dispose of the 
pledge before the creditor can exercise any choice or adopt any 
active policy? In other words, is not the recent practice here dis- 
cussed as far lacking in soundness of principle as it is fruitful in 
undesirable results? 

It has sometimes been said, on the other hand, that if the debtor 
company and the creditors both unite in the application for receiv- 
ers before default, all objection is removed. In such case, on the 
contrary, does not the chief and fundamental objection remain, 
namely, that courts of equity have no proper jurisdiction to deal 
with property or property interests in this summary and sweeping 
way except when a case of actual default has arisen which gives 
the right to creditors under the terms of the mortgage to proceed 
to enforce their remedies as they may themselves be advised at that 
time? An ordinary railway mortgage expresses the remedies avail- 
able to the creditors or bondholders, as well as the rights reserved 
to the debtor. In view of such an express, carefully and mutually 
guarded contract, is it wise or just or proper, in a legal sense, for 
courts to do more than aid, as they may be called upon by those 
asking for such remedies or asserting such rights, in enforcing the 
contract of the parties? Is the plea of threatened injury, even to 
all interests, by delaying till default, a good one? Might not courts 
respond to such applications more safely, and with better results, 
by reminding both debtor and creditor of the fact of their own free, 
written contract, and there leave them? Is not any other course 


open to pretty certain abuse ? 
D. H. Chamberlain, 
New York, 1896. 
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THE GROWTH OF TRIAL BY JURY IN 
ENGLAND. 


HE national origin of trial by jury, its historical development, 
and the moral ideas on which-it is founded, have all been dis- 
cussed by a variety of writers with the acute penetration of philo- 
sophical research. The foundation of the institution of trial by 
jury was not laid in any act of the legislature, but it arose silently 
and gradually out of the usages of a state of society which has for- 
ever passed away. It used to be the generally received opinion at 
one time that the founder of this institution was Alfred the Great; 
but this idea has been dispelled of recent years by an enlightened 
spirit of historical criticism which has been applied to the subject. 
Various and conflicting have been the opinions expressed by 
writers as to the origin of this institution, some writers even con- 
sidering it a hopeless task to attempt to inquire into its origin. 
Thus Bourguignon says, Son origine se perd dans la nuit des temps. 
Blackstone, one of our great legal authorities, speaks of it “as a 
trial that hath been used time out of mind in this nation, and seems 
to have been coeval with the first civil government thereof,” and 
he adds, “certain it is that juries were in use amongst the ear- 
liest Saxon colonies.” Du Cange and Hickes were of opinion 
that it was introduced by the Normans, who themselves borrowed 
the idea from the Goths. Meyer, in his work on The Origin and 
Progress of the Fudicial Institutions of Europe,\ooks upon the jury 
as partly a modification of the Grand Assize established by Henry 
II., and partly an imitation of the feudal courts erected in Pales- 
tine by the Crusaders ; and he fixes upon the reign of Henry III. 
as the era of its introduction into England. Reeves, in his History 
of English Law, gives it as his opinion, that, when Rollo led his 
followers into Normandy, they carried with them this mode of trial 
from the North. He says that it was used in Normandy in all cases 
of small importance, and that when the Normans had transplanted 
themselves into England they endeavored to substitute it in the 
place of the Saxon tribunals. He therefore speaks of it as a novelty 
introduced by them soon after the Conquest, and says that the sys- 
tem did not exist in Anglo-Saxon times. Sir Francis Palgrave says 





GROWTH OF TRIAL BY JURY IN ENGLAND. I51 


that a tribunal of sworn witnesses, elected out of the popular courts, 
and employed for the decision of rights of property, may be traced 
to the Anglo-Saxon times, but that in criminal cases the jury ap- 
pears to have been unknown until it was established by William I. 
Mr. Serjeant Stephen says, “We owe the germ of this (as of 
so many of our institutions) to the Normans, and it was derived 
by them from the Scandinavian tribunals, where the judicial num- 
ber of twelve was always held in great reverence.’ Many eminent 
writers have strongly maintained that the English jury is of indige- 
nous growth, and was not derived, either directly or indirectly, from 
any of the tribunals that existed on the Continent. Some others 
have held that it is of ancient British or Romano-British origin. 
Others, again, have considered that the Anglo-Saxon compurgators 
(or sworn witnesses to credibility), the sworn witnesses to facts, 
the frith-borh, the twelve senior thegns of Ethelred’s law, who were 
sworn to accuse none falsely, the system of trial in local courts by 
the whole body of the Shire or Hundred, contain the germ of the 
modern jury. Yet, with the exception of what may be termed 
Ethelred’s Jury of Presentment, not one of these supposed origins 
would be found, if we examined them closely, to possess much more 
than a superficial analogy to the inquest by sworn recognitors, the 
historic progenitor of the existing jury. 

The theory which presents the fewest difficulties, and which is 
supported by very weighty arguments, regards the English system 
of sworn inquests as being derived from Normandy. There, both 
prior to and subsequent to the cession of the Neustrian province to 
Rollo by Charles the Simple, it had existed, as in the rest of France, 
from its establishment under the Carlovingian kings, whose Capitu- 
laries contain minute instructions for inquisitions by sworn wit- 
nesses in the local courts. But, whatever may be the remote source 
of this institution, out of which trial by jury grew, two points are 
at any rate clear. (1) Thesystem of inquest by sworn recognitors, 
even in its simplest form, makes its first appearance in England 
soon after the Norman Conquest. (2) This system was in Eng- 
land, from the first, worked in close combination with the previously 
existing procedure of the shire-moot ; and, in its developed form of 
“trial by jury,” is distinctly an English institution. When we at- 
tempt to inquire into the origin of an institution which has come 
down to us from hoary antiquity we must carefully note under what 
form it appears when for the first time it receives the notice of con- 
temporary writers. This often differs considerably from the form 
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and character which it assumes in the growth of years. There is 
one important feature in this institution, and it is this, that its 
members give their decision under the solemn sanction of an oath ; 
but this feature is not peculiar to this institution, for under the like 
sanction the Décasts at Athens and the /udices at Rome decided. 
The same rule also prevailed in the old Norse 7hing and German 
Mallum, where the right of all the inhabitants of the Gau or Mark 
to be present in the judicial proceedings of these periodical assem- 
blies became in practice limited to a few, as the representatives of 
the community. But the distinguishing characteristic of the sys- 
tem is that the jury consists of a body of men taken from the com- 
munity at large, and summoned for the purpose of finding the truth 
of disputed facts, who are quite distinct from the judges or the court. 
Their duty is to decide upon the effect of evidence, so that the 
court may be able to pronounce a right judgment. Twelve men of 
ordinary ability are just as capable of deciding to-day on the effect 
of evidence as they were in the infancy of the institution. Although 
the technicality of the Jaw has increased, yet it in no way interferes 
with their fitness to decide on the effect of proofs. And this is the 
reason why the English jury flourishes still in its pristine vigor, 
whilst the old juries of the Continent have either fallen into decay 
or been entirely swept away. 

No trace of such an institution as a jury can be found in Anglo- 
Saxon times, for if it had existed distinct mention would have been 
frequently made of it in the body of Anglo-Saxon laws and contem- 
porary chronicles which we possess, extending from the time of 
Ethelbert (A. D. 568-616) to the Norman Conquest, but no mention 
is made. 

With respect to criminal trials, we meet, in the ordinance of King 
Ethelred II. (978-1016), with a kind of jury of accusation, resem- 
bling our Grand Jury, and possibly its direct progenitor. In the 
Gemot of every Hundred, the twelve senior thegns, with the reeve, 
were directed to go apart, and bring accusation against all whom 
they believed to have committed any crime. But this jury did not 
decide the guilt or innocence of the accused; that had to be de- 
cided by compurgation or the ordeal. This primitive Grand Jury 
probably continued in use after the Norman Conquest, until it was 
reconstituted by Henry II. For more than a hundred years after 
the Norman Conquest, the ancient Anglo-Saxon modes of trial, or 
forms of proof, by ordeal (judicium Dei), by oath (compurgation, 
termed later “wager of law”), by witnesses and production of 
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charters, continued in general use, alongside the Norman procedure, 
— the wager of battle, and the occasional use of the inquest by 
sworn recognitors. The Conqueror was doubtless desirous that the 
English should still continue to enjoy the rights and usages to which 
they had been accustomed. Consequently we find that the dis- 
tinctive features of the Anglo-Saxon jurisprudence were retained 
by the Conqueror. But he made, however, some important changes 
in the judicial system; he separated the spiritual and temporal 
courts; he introduced the combat, or duel, as a means of determin- 
ing civil suits and questions of guilt or innocence; and he appointed 
justices to administer justice throughout the realm. 

It was only by degrees, however, that the advantages of the prin- 
ciple of recognition by jury in its application to judicial matters 
were realized. The sworn inquest appears to have been at first 
chiefly used for the determining of non-judicial matters, such as the 
ascertaining of the law of King Edward, the assessing of feudal tax- 
ation under William II.and Henry I., and the customs of the Church 
of York, which the last named monarch, in 1106, directed five com- 
missioners to verify by the oath of twelve citizens. On one occasion 
the Conqueror ordered the Justiciars to summon the shire moots, 
which had taken part in a suit touching the rights of Ely; a num- 
ber of the English who knew the state of the lands in question in 
the reign of Edward the Confessor were then to be chosen ; these 
were to swear to the truth of their depositions, and action was to 
be taken accordingly. But still there are equally early instances 
of strictly legal matters being decided by the recognition on oath of 
a certain number of prod et legales homines, selected from the men 
of the county to represent the neighborhood, and testify to facts of 
which they had special knowledge. Recognition by jury was ap- 
plied by Henry II. to every description of business, both fiscal and 
legal. 

The primitive German courts were tribunals of fully qualified 
members of the community, capable of declaring the law or custom 
of the country, and of deciding what, according to that custom, 
should be done in the particular case brought before them. They 
were not set to decide what was the truth of facts, but to determine 
what action ought to be taken upon proof given. The proof itself 
was furnished by the oaths of the parties to the suit and their com- 
purgators, the production of witnesses, and the use of the ordeal: 
trial by battle being a sort of ultimate expedient for obtaining a 
practical decision, an expedient partly akin to the ordeal as a judg- 
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ment of God, and partly founded on the idea that, when legal meas- 
ures had failed, recourse must be had to force. The complainant 
addressed his charge to the defendant in solemn traditional form; 
the defendant replied to the complainant by an equally solemn ver- 
bal and logical contradiction. 

The compurgators, joining their hands, with one voice swore to the 
purity of the oath of their principal. If the oath was inconclusive 
the parties brought their witnesses to declare such knowledge as 
their position as neighbors had given them ; the court, having deter- 
mined the point to which the witnesses must swear, they swore to 
that particular fact. If the witnesses also failed, the ordeal was 
made use of. And where the defeated party called in question the 
sentence thus obtained, he might challenge the decision of the court 
by appealing to the members of it for a trial by combat. This 
practice, however common among some branches of the German 
stock, was by no means universal, and was not practised among 
the native English. 

In these proceedings we find circumstances which, when viewed 
superficially, appear to be analogous to the later trial by jury; but 
on closer examination we see that they warrant no such impression. 
The ancient judges who declared the law and gave the sentence — 
the rachinburgii or the scabini — were by no means the equivalent 
of the modern jury, who ascertain the fact by hearing and balancing 
evidence, leaving the law and sentence to the presiding magistrate. 
Nor were the ancient witnesses, who deposed to the precise point 
in dispute, more nearly akin to the jurors, who have to inquire the 
truth and declare the result of the inquiry, than to the modern wit- 
nesses, who swear to speak not only the truth and nothing but the 
truth, but the whole truth. The compurgators swore to confirm the 
oath of their principal, and the only thing they had in common with 
the modern jury was that they took an oath. Although this is so, 
yet the procedure in question is a step in the history of the jury: 
the first form in which the jury appears is that of witnesses, and 
the principle which gives weight to that evidence is the belief that 
it is the testimony of the community ; even the idea of the compur- 
gatory oath is not without the same element; the compurgators 
have certain legal qualifications which shall secure their credibility, 
Beyond this point, modified here as elsewhere by local usages, the 
Anglo-Saxon system did not proceed. The compurgation, the sworn 
witness, and the ordeal supplied the proof; and the sheriff with 
his fellows, the bishop, the shire-thegns, the judices and juratores, 
and the suitors of the court declared the law. 
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The Normans generally abolished trial by compurgators in crim- 
inal cases, and though the trial by ordeal long continued in force, it 
began to be looked upon as an impious absurdity. In the year 1215, 
the year of the granting of Magna Charta, the ordeal was abolished 
throughout Western Europe by the Fourth Lateran Council, which 
prohibited the further use of that mode of trial ; so that trial by jury 
became unavoidably general in England in order to dispose of the 
numerous class of cases when the charge was preferred, not by 
an injured individual against the culprit in the form of an appeal, 
but by the great inquest of the country (our modern Grand Jury) 
in the form of a presentment. For it was only where there was an 
accusing appellant that the trial by battle was possible. But still 
there was for a long time no mode of compelling a prisoner to sub- 
mit the question of his guilt or innocence to twelve sworn men, 
summoned from the neighborhood. 

The thirty-ninth section of Magna Charta says: “ No free man 
shall be taken or imprisoned, or disseised, or outlawed, or exiled or 
anyways destroyed ; nor will we go upon him, nor will we send upon 
him, unless by the lawful judgment of his peers, or by the law of 
the land” (nist per legale judicium parium suorum, vel per legem 
terre). This has been generally taken as establishing the institu- 
tion of trial by jury. But such cannot be the case, for the same 
expression occurs in a compilation of our laws of earlier date than 
Magna Charta, It is to be found in the Leges Henrict Primi. 
Thus: unusguisque per pares suos judicandus est et ejusdem pro- 
vinci@, Mr. Forsyth, in his learned treatise entitled A/zstory of 
Trial by Fury, gives it as his opinion that the pares here spoken of 
have no reference toa jury. He considers that “ they may possibly 
include the members of the county and other courts, who discharged 
the functions of judges, and who were the peers or fellows of the 
parties before them.” And he goes on to say that, “in a stricter 
and more technical sense, however, they may mean the homage or 
suitors of the baronial courts, which had seignorial jurisdiction, 
corresponding to the hall-motes of the Anglo-Saxons, and in some 
degree to the manorial courts of the present day. And the words 
above quoted from the laws of Henry I. were taken by the compiler 
from the Capitularies of Louis IX. of France, where we know that 
no such institution as the jury existed until the period of the first 
Revolution.” The “‘judicium parium” of Magna Charta is the 
enunciation, however,of a general legal principle rather than the 


technical definition of a mode of trial. ‘It lay,” says Stubbs, “at 
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the foundation of all German law, and the very formula here used 
it probably adopted from the laws of the Franconian and Saxon 
Cesars.” 

The use of a jury, both for criminal presentment and civil inquest, 
is mentioned for the first time in our statute law in the Constitu- 
tions of Clarendon. The manner in which the jury is referred to 
gives one the impression that it was already in common use. The 
statute declared that “by the recognition of twelve lawful men,” 
the Chief Justice should decide all disputes as to the lay or clerical 
tenure of land. 

By the Assize of Clarendon, it was ordained that in every county 
twelve lawful men of each hundred, with four lawful men from each 
township, should be sworn to present all reputed criminals of their 
district in each county court. The persons so presented were to 
be at once seized, and sent to the water ordeal. This was simply 
a revival, in an expanded form, of the old English institution anal- 
ogous to a Grand Jury, which, as we have seen, had existed at least 
since the time of Ethelred II. 

It was in the Grand Assize (the exact date of which is unknown) 
that the principle of recognition by jury, having gradually grown 
into familiar use in various civil matters, was applied by Henry II. 
in an expanded form, to the decision of suits to try the right to land. 
This Assize is called by Glanvill, a contemporary and the earliest 
of our judicial writers, a vegalis institutio. In it we first find the 
jury in its distinct form, but the elements of which it was composed 
were all familiar to the jurisprudence of the time. By the Grand 
Assize the defendant was allowed his choice between wager of bat- 
tle and the recognition of a jury of twelve sworn knights of the 
vicinage summoned for that purpose by the sheriff. 

The Assisa or Magna Assisa, as it was usually termed, was a mode 
of trial confined to questions concerning (1) the recovery of lands 
of which the complainant had been disseised ; (2) rights of advow- 
sons; (3) claims of vassalage affecting the civil status of the de- 
fendant. A writ was then addressed to the sheriff, commanding 
him to summon four knights of the neighborhood where the dis- 
puted property lay, who were, after they were sworn, to choose 
twelve lawful knights who were most cognizant of the facts (gui 
melius veritatem sciant), and who were upon their oaths to decide 
which of the parties was entitled to the land. The defendant was 
also summoned to hear the election of the twelve jurors made by 
the four knights, and he might object to any one of them. When 
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the twelve were duly chosen they were summoned by writ to appear 
in court, and testify on oath the rights of the parties. They took 
an oath that they would not give false evidence, nor knowingly con- 
ceal the truth; and by knowledge, says Glanvill, was meant what 
they had seen or heard by trustworthy information, and this shows 
most clearly how entirely they were looked upon as mere witnesses, 
and how different the idea of their duties then was from what it is 
now. If they were all ignorant as to the rightful claimant, they tes- 
tified this in court, and then others were chosen who were acquainted 
with the facts in dispute. But if some did, and some did not know 
the facts, the latter only were removed, and others were summoned 
in their place, until twelve at least were found who knew and agreed 
upon the facts. If the jurors could not all agree, others were added 
to the number, until twelve at least agreed in favor of one side or 
the other. This process was called “afforcing” the assise. The 
verdict of the jury was conclusive; and there could be no subse- 
quent action brought upon the same claim, for it was a legal maxim 
that /étes per magnam assisam domini Regis legitime decise nulla 
occasione rite resuscitantur imposterum. If the jurors were guilty 
of perjury, and were convicted or confessed their crime, they were 
deprived of all their personal property, and were imprisoned for 
a year at the least. They were declared to be infamous, and be- 
came incompetent to act as witnesses or compurgators in future 
(legem terre amittunt), but were allowed to retain their freeholds. 
From this we see that this proceeding by assise was nothing more 
than the sworn testimony of a certain number of persons summoned 
that they might testify concerning matters of which they were cog- 
nizant. So entirely did the verdict of the recognitors proceed upon 
their own prejudgment of the disputed facts that they seem to have 
considered themselves at liberty to disregard the evidence which 
was offered in court, however clearly it might disprove the case they 
had come there to support. 

Although twelve was the most usual number of the jurors of assise 
for some years, it was not thé unvarying one. When the institution 
was in its infancy, the number appears to have fluctuated accord- 
ing to convenience or local custom. 

In trial by jury, as permanently established both in civil and 
criminal cases by Henry II., the function of the jury continued 
for a long time to be very different from that of the jury of the pres- 
ent day. The jurymen were still mere recognitors, giving their ver- 
dict solely on their own knowledge of the facts, or from tradition, 
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and not upon evidence produced before them; and this was the 
reason why they were always chosen from the hundred or vicinage 
in which the question arose. On the other hand, jurymen in the 
present day are triers of the issue; they base their decision upon 
the evidence, whether oral or written, brought before them. But 
the ancient jurymen were not impanelled to examine into the cred- 
ibility of evidence; the question was not discussed before them ; 
they, the jurymen, were the witnesses themselves, and the verdict 
was, in reality, the examination of these witnesses, who of their own 
knowledge gave their evidence concerning the facts in dispute to 
the best of their belief. Trial by jury was, therefore, in the infancy 
of the institution, only a trial by witnesses ; and jurymen were dis- 
tinguished from other witnesses only by customs which imposed 
upon them the obligations of an oath, and regulated their number, 
and which prescribed their rank and defined the territorial qualifi- 
cations whence they obtained their degree and influence in society. 

Thus we see that the jurors founded their verdict on their personal 
knowledge of the facts in dispute, without hearing the evidence of 
witnesses in court. But there was an exception in the case of deeds 
in which persons were named as witnessing the grant or other 
matter testified by the deed. And thus an important change was 
made, whereby the jury, ceasing to be witnesses themselves, gave 
their verdict upon the evidence brought before them at the trials. 

In the time of Glanvill, the usual mode of proving deeds the exe- 
cution of which was denied was by combat, in which one of the 
attesting witnesses was the champion of the plaintiff. If the name 
of no attesting witness was inserted in the deed, the combat had to 
be maintained by some other person, who had seen or known of the 
execution. Another mode of proof was by comparing the disputed 
deed with others admitted or proved to have been executed by the 
party; but this, which would at the present day be a question for 
the jury, was determined then by the court. 

In reality, however, since jurymen were originally mere witnesses, 
there was no distinction of principle between them and the attest- 
ing witnesses, but gradually in the course of time a separation took 
place; for although we find in the Year Books of the reign of Ed- 
ward III. the expression, “ the witnesses were joined to the assise,” 
a clear distinction is, notwithstanding, drawn between them. Thus, 
in a passage where these words occur, we are told that a witness was 
challenged because he was of kin to the plaintiff; but the objection 
was overruled, on the ground that “ the verdict could not be received 
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from witnesses, but from the jurors of assise.” And it was said 
that, when the witnesses did not agree with the verdict in an inquest, 
the defeated party might have an attaint. 

The difficulty that was found of procuring a verdict of twelve 
caused for a time the verdict of the majority to be received. In 
the time of Edward IV., however, the necessity for a unanimous 
verdict of twelve was re-established. 

In the Year Books of 23 Edward III. mention is made of wit- 
nesses being adjoined to the jury to give their testimony, but with- 
out any voice in the verdict. This is the first indication of the jury 
deciding on evidence formally produced in addition to their own 
knowledge, and forms the connecting link between the ancient and 
modern jury. As the use of juries became more frequent, and the 
advantage of employing them in the decision of disputes more 
manifest, the witnesses who formed the seca of a plaintiff began to 
give their evidence before them, and, like the attesting witnesses to 
deeds, furnished them with that information which in theory they 
were supposed to possess previously respecting the matter in dis- 
pute. The rules of evidence now became more strict. We find that 
early in the reign of Henry IV. a still further advance was made. 
All evidence was required to be given at the bar of the court, so 
that the judges might be able to exclude improper testimony. From 
this change two important consequences followed: (1) from the 
exercise of control on the part of the judges sprang up the whole 
system of rules as to evidence; (2) the practice of receiving evi- 
dence openly at the bar of the court produced a great extension of 
the duty of an advocate. Henceforward witnesses were examined 
and cross-examined in open court. Except as regards the right of 
the jury to found their verdict upon their own private knowledge, the 
trial was conducted on much the same principles as at the present 
day. Juries were, however, for a long time entitled to rely on their 
\own knowledge in addition to the evidence. In the first year of 
Queen Anne the Court of Queen’s Bench decided that, if a jury 
gave a verdict of their own knowledge, they ought so to inform the 
court, that they might be sworn as witnesses. This and a subse- 
quent case in the reign of George I. at length put an end to all 
remains of the ancient functions of juries as recognitors. While 
the jurymen were mere recognitors, if they gave a wrong verdict 
they must usually have been guilty of perjury. Hence, at common 
law, they became liable to the writ of attaint. In attaint the cause 
was tried again by a jury of twenty-four. If the verdict of the sec- 
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ond jury was opposed to that of the first, the original twelve jurors 
were arrested and imprisoned ; their personal chattels were forfeited 
to the King, and they became for the future infamous. After the 
jury became distinct from witnesses, attaint gradually fell into dis- 
use. Besides the legal method of attaint, there was also another 
and illegal method of punishing a jury for a false verdict, frequently 
employed by the Tudor and Stuart sovereigns for political purposes. 
This was by fine and imprisonment by the Court of the Star Cham- 
ber. After the abolition of the Star Chamber, the Crown made use 
of the judges to intimidate juries. At length the immunity of juries 
was finally established in 1670 by the celebrated decision of Chief 
Justice Vaughan in Bushell’s Case. 

The institution of trial by jury has thus been traced from the 
period of its first introduction into England, when the jury acted as 
mere recognitors, up to the time when they finally became separated 
from the witnesses, and gave their verdict, not from their own pre- 
vious knowledge of the disputed facts, but from a consideration of 
the evidence which was brought before them. An institution like 
the jury, existing for ages amongst a people, cannot but influence 
the national character. The very essence of trial by jury is its 
principle of fairness. The right of being tried by his equals, that 
is, his fellow citizens, taken indiscriminately from the mass, who 
feel neither malice nor favor, but simply decide according to what in 
their conscience they believe to be the truth, gives every man a 
conviction that he will be dealt with impartially, and inspires him 
with the wish to mete out to others the same measure of equity that 
is dealt to himself. 

With regard to trial by jury in civil cases, we cannot speak in 
such high commendation, for it has many and grave disadvantages 
which prove that it is wholly unsuitable for the settling of disputes 
in courts of law at the present day. Great changes are required in 
that institution in order to adapt it to a time which boasts of having 
reached the highest civilization in the history of the world, and to 
the necessities of a people whose government, laws, literature, com- 
merce, and social life have scarcely any resemblance to those of 
their rude ancestors six hundred years ago. 

F. E. R. Stephens. 


Lonpon, 1896. 





FRENCH SOCIETY OF COMPARATIVE LEGISLATION. 161 


ACCOUNT OF THE FRENCH SOCIETY OF 
COMPARATIVE LEGISLATION. 


I. 
“THE SOcIETY OF COMPARATIVE LEGISLATION,” — ITS AIM. 


HE Society of Comparative Legislation was founded at the 
beginning of the year 1869 by a group of scholars and 
jurists who wished to spread in France the knowledge of foreign 
laws and to create in Paris a scientific centre for the study of legis- 
lation. It received recognition as an institution of public utility 
by the decree of the 4th of December, 1873. Its headquarters are 
44 Rue de Rennes, Paris, in the building of the Society for the 
Encouragement of National Industry. 

The Society “has for its object the study of the laws of different 
countries and the discovery of practical means of improving the 
different branches of legislation.”! “It does not vote on any 
question.” 2 


II. 
CONSTITUTION OF THE SOCIETY. 


Admission into the Society is obtained through the Executive 
Council on nomination by a member.® The annual assessment is 
twenty francs. 

The Society is composed of French members and foreign mem- 
bers. Every year the Executive Council draws up a list of foreign 
correspondents, who are exempt from the payment of the 
assessment, 

The Executive Council consists of a President, elected for two 
years; four Vice-Presidents and sixteen members, elected for four 
years ; a General Secretary, four Secretaries, an indefinite number 
of Assistant Secretaries, and a Treasurer, elected annually by the 
Council. The Council directs the work of the Society, decides 
as to the admission of new members, supervises the publications, 
and administers the funds.® 





1 Statutes, art. 2. 8 Statutes, art. 5. 5 Statutes, art. 11. 
2 Statutes, art. 4. * Statutes, art. 7. 
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Since its foundation the Society has had the following presi- 
dents : MM. Laboulaye, member of the Institute, senator (deceased) ; 
Renouard, member of the Institute, chief prosecuting officer (Pro- 
cureur Général) at the Court of Cassation, senator (deceased) ; 
Dufaure, member of the French Academy, senator, former Keeper 
of Seals, and former President of Council (deceased); Aucoc, 
member of the Institute, former Department President in the 
Council of State; Larombiére, member of the Institute, First 
Honorary President in the Court of Cassation (deceased) ; Gide, 
professor in the Faculty of Law in Paris (deceased); Duverger, 
professor in the Faculty of Law in Paris (deceased); Barboux, 
advocate at the Court of Appeal of Paris, former leader of the bar; 
Dareste, member of the Institute, associate justice at the Court of 
Cassation; Ribot, deputy, former minister, former President of the 
Council of Ministers; Bufnoir, professor in the Faculty of Law at 
Paris; Du Buit, advocate at the Court of Appeal of Paris, former 
leader of the bar; Feraud-Giraud, Honorary President of the Court 
of Cassation. The President now in office is the distinguished M. 
Ch. Tranchant, former Councillor of State; for fourteen years the 
office of General Secretary has been filled by M. Fernand Daguin, 
doctor of laws, advocate in the Court of Appeal of Paris, who, by 
his indefatigable devotion and never-failing perseverance, concen- 
trates the forces of the Society and guarantees a regular and fruit- 
ful management. 

The Society consists at present of more than fourteen hundred 
members, and increases from year to year. It counts among its 
numbers those who are most distinguished in the Science of Law, 
members of Parliament, of the Council of State, of the Faculties of 
Law, of the bench and the bar, both in France and in other 
countries. 


ITI. 
ORGANIZATION OF WORK IN THE SOCIETY. 


As we said above, the Executive Council undertakes the direc- 
tion of the work which comes within the scope of the Society. It 
directs and supervises the publications. 

For the accomplishment of its work, the active members of the 
Society are grouped in four sections : — 

1. Section of the French language (France, Belgium, Luxem- 
burg, French Switzerland, Canada, Hayti) ; 
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2. Section of the English language (Great Britain and Ireland, 
English colonies, United States) ; 

3. Section of Northern languages (Germany, Holland, Nor- 
way and Sweden, Russia, Austria-Hungary, German Switzerland, 
Servia, Bulgaria) ; 

4. Section of Southern and Eastern languages (Spain, Portugal, 
Italy, Greece, Roumania, Turkey, Egypt, Spanish America, Brazil, 
and Japan. 

Any member can, if he chooses, take part in the work of any one, 
or even of all the sections. 

The Executive Council appoints annually, from the members of 
the Society, for each section, a President, two Vice-Presidents, and 
two Secretaries, all chosen on account of their standing and their 
qualifications. 

Each section meets four times a year. The President at the 
opening of the meeting reads the list of laws to be noticed or to 
be translated, and then follows the distribution among the mem- 
bers of the section, whether present or not, to each one according 
to his special knowledge of the different branches of the law. One, 
for instance, devotes himself exclusively to questions of commercial 
law; another to labor questions; a third to maritime law; a fourth to 
the land laws and mortgages, and so forth. The union of persons 
of such varied cgpacities makes the division of labor easy, and the 
assignment of laws is quickly accomplished. When the distribu- 
tion is made, the question arises whether all the laws assigned are 
worth being inserted or translated zz extenso in the collections pub- 
lished by the Society. Therefore the texts of laws whose impor- 
tance does not appear at first sight are made the subject of a special 
report at the next meeting by the member to whom the law has 
been provisionally assigned. Upon this report, the section votes 
whether it is a case for insertion or translation in full, or if, on the 
contrary, it is a case either for a short analysis or a mere mention. 

The notice and the translation of the laws being provided for, the 
President of the section asks the members present for information 
as to the work on comparative law which they have undertaken or 
wish to undertake. This work consists of studies on matters of 
principle which may help the legislature to a solution of divers ques- 
tions of the day, either in a given country or in all the principal 
civilized countries. These studies furnish the material for papers 
read by their authors at a general meeting. 


_ The Society has for this purpose four general meetings a year, 
22 
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at which the questions raised by the papers presented are learnedly 
discussed. The discussions are always of the greatest interest on 
account of the learning and the character of the speakers who take 
part in them. The first general meeting is always devoted, at least 
at the beginning, to an address by the President, and to the report 
of the Treasurer. The proceedings include also, when occasion 
arises, the re-election of the officers of the Society and the members 
of the Executive Council. The discussions, as we have already 
said, are never followed by any vote. To stimulate the work of 
the members and to guard against any want of initiative, the So- 
ciety often suggests for investigation certain questions of special 
interest. Thus at the present time the Society is completing the 
publication of a series of essays treating of the organization of the 
bar in all countries, and it has recently proposed as a subject, 
The Legal Control and Management of Non-business Associa- 
tions in the Legislation of Different Countries. 

A library, comprising more than ten thousand volumes, and com- 
posed, for the most part, of works on foreign law, is established at the 
headquarters of the Society, and furnishes its members with useful 
material for work. This library is open to persons not belonging 
to the Society, by permission of the General Secretary. 


IV. 
Works PUBLISHED BY THE SOCIETY. 


1. BULLETIN. —The Society of Comparative Legislation has 
published since its foundation a monthly bulletin. In this bulletin 
are printed the essays on questions of foreign law, of comparative 
law and international law read at the general meetings, as well as 
the report of the discussions raised by these essays. This bulletin 
contains, besides more extensive papers on comparative legislation, 
a legislative chronicle of the principal foreign legislative assem- 
blies, and a thorough review of works presented to the Society and 
distributed by each of the sections to its members. Finally, the 
bulletin brings to the knowledge of the members of the Society all 
the facts of internal organization likely to interest them (list and 
addresses of the French and foreign members ; reports of the meet- 
ings of sections and the like). A full table of contents ends the 
December number; the bulletin makes a good-sized volume 
annually. 
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2. ANNUALS.— Since 1872 the Society has published every year 
an Annual of Foreign Legislation, and, since 1882,an Annual of 
French Legislation. The first contains the translation of laws of 
general interest published annually in foreign countries; the French 
translation of each law is preceded by a notice and accompanied 
by notes upon the genesis of the law and former legislation; a 
general notice on the legislative work of each country, containing 
chiefly the mention or a brief analysis of laws, which are not suf- 
ficiently important to be translated zm extenso, precedes the sep- 
arate notices and the translation of the laws of the country in 
question. The Annual of French Legislation contains the anno- 
tated text of the French laws of general interest issued during 
the year. 

3. Various PuBLicaTions. — The Society, apart from its peri- 
odical publications, has published a general treatise on the French 
and foreign laws relating to aliens, and an analogous work on the 
Law of Notaries. 

4. Foreicn Copres.— Finally the Society has undertaken to 
publish a translation of the principal foreign codes. The trans- 
lation of the Austrian Code of Criminal Procedure of 1873, made 
by MM. Ed. Bertrand and Ch. Lyon-Caen, was printed by order of 
the government at the National Printing Press, and appeared 
in 1875. Since then the Committee on Foreign Legislation, 
established at the Ministry of Justice, has been charged with the 
official continuation of this work. With this object the Com- 
mittee has called for the co-operation of the Society of Compara- 
tive Legislation, which has provided translators. The Committee 
in conjunction with the Society has published the following 
codes : — 

1. The German Commercial Code and German Bills of Ex- 
change Act, translated by MM. P. Gide, Ch. Lyon-Caen, J. Flack, 
and J. Stourm. 

2. Penal Code of Holland, translated by M. W. Wintgens. 

3. German Code of Criminal Procedure, translated by M. F. 
Daguin. 

4 German Code of the Organization of the Judiciary, trans- 
lated by M. L. Dubarle. 

5. The Colonial Charters and the Constitutions of North 
America, translated by M. A. Gourd. 

6. Hungarian Penal Code, translated by MM. E. Glasson, E. 
Lederlin, and F. R. Dareste. 
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7. German Imperial Code of Civil Procedure, translated by MM. 
Glasson, E. Lederlin, and F. R. Dareste. 

8. English Bankruptcy Act, translated by M. Ch. Lyon-Caen. 

9. Portuguese Commercial Code, translated by M. E. Lehr. 

10. French and Foreign Copyright Laws, collected by MM. Ch. 
Lyon-Caen and P.-Delalain. 

11. Penal Code of Italy of 1889, translated by M. L. Lacointa. 

12. Civil Code of the Canton of Zurich, translated by M. E. 
Lehr. 

13. General Code of Personal Property of Montenegro, translated 
by MM. R. Dareste and A. Riviére. 

14. Russian Code of the Organization of the Judiciary, translated 
by M. J. Kapnist. 

15. Scandinavian Maritime Laws, translated by M. L. Beauchet. 


V. 
INFLUENCE OF THE SOCIETY. 


The Society of Comparative Legislation takes part every year in 
the Congress of Learned Societies organized by the Ministry of 
Public Instruction, It has been represented by delegates at most 
of the great international congresses. 

In 1889, on the occasion of the twentieth anniversary of its foun- 
dation, the Society itself organized a Congress, which was held in 
Paris and was a marked success. 

Finally, the Society has obtained a large number of prizes. At 
the Philadelphia Exposition in 1876 it was awarded the medal 
offered by the Centennial Commission of the United States; at the 
Universal Exposition of Paris in 1878 it obtained a diploma of 
honor equivalent to a gold medal, and at the Lyons Exposition in 
1894 a first prize. 

The French Society of Comparative Legislation appeals to jurists 
throughout the world; scholars, practitioners, legislators, are all 
interested in its development. By the multiplicity of its publica- 
tions, every one, whose curiosity is naturally kindled by the extraor- 
dinary legislative movement of the present day, is kept in touch 
with the course of events. The great capacity of the eminent men 
who direct it and preside over its labors, the ardent zeal of even 
the humblest of its co-workers, guarantee the quality of the works 
which are developed under its auspices. Its main object is, by 
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putting the knowledge of the laws of all countries within the reach 
of everybody, gradually to bring about uniformity in legislation 
through the development of the science of law ; this is pre-eminently 
a work of civilization and of progress, which, as such, commends 
itself to the attention of the whole world. 


Henri Lévy-Ullmann, 
Advocate of the Court of Appeal of Paris, Member of the 
Society of Comparative Legislation. 
PaRIS, 1896. 
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DICEY’S “CONFLICT OF LAWS.”? 


T last we have an adequate treatise on a branch of the law 
the importance of which to an American lawyer is great 
and growing. 

Some years ago Professor Dicey very successfully dealt with 
the subject of Domicil, using the rather common English form of 
rule, comment, and illustration. His work on Domicil is incor- 
porated into this book, and the same method is adopted for treat- 
ing the whole subject. He has done the work as well as it could 
be done. The subject perhaps lends itself to such treatment less 
successfully than evidence, for instance, or torts, because so many 
of its rules are not clearly determined, and are still subjects of 
controversy. Full discussion is needed, rather than dogmatic treat- 
ment. It is not yet time to formulate the rules governing foreign- 
acquired rights. 

Passing over the form of treatment, however, Professor Dicey’s 
book is highly satisfactory. He has succeeded in a few lines in 
stating the fundamental principles of his subject better than they 
have ever been stated before. “The courts, e. g. of England, 
never in strictness enforce foreign law; when they are said to do 
so, they enforce, not foreign laws, but rights acquired under foreign 
laws. . . . The rules as to extra-territorial effect of law enforced 
by our courts are part of the law of England.”? He had already 
said, still more forcibly,’ “The rules of so called private interna- 
tional law are based on the recognition of actually acquired rights, 
i. e. of rights which when acquired could be really enforced by 
the sovereign of the State where they have their origin.” 

Starting with these principles, Professor Dicey could write, 
and has written, the best book on the subject. His analysis and 
arrangement are strikingly novel, and commend themselves en- 
tirely; though one may perhaps be allowed to doubt the expedi- 
ency of treating the great subject of jurisdiction of law under 





1 A Digest of the Law of England with Reference to the Conflict of Laws. By 

A. V. Dicey, Q.C., B.C. L. With Notes of American Cases, by John Bassett Moore. 

London: Stevens and Sons, and Sweet and Maxwell. Boston: The Boston Book Co. 
2 Pages 10, II. 

3 1 Law Quart. Rev., 284. 
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the rather provincial titles “Jurisdiction of the High Court,” 
and “ Jurisdiction of Foreign Courts.” The book has, in great 
degree, the merits of completeness, clearness of arrangement, of 
thought, and of statement, and enlightened dealing with the au- 
thorities; and the crowning quality of a book on-this branch of 
the common law, ability to keep clear of the Continental writers. 

Professor Moore’s American notes, while not complete collec- 
tions of the authorities, sufficiently indicate the tendency of the 
American decisions. One may, however, regret that he has not 
dealt more fully with the difficult subject of Assignment for Ben- 
efit of Creditors. 

One hesitates to express a dissent from the conclusions of so 
generally sound a thinker as Professor Dicey; but this seems a 
proper time to point out what seems an irrepressible conflict be~- 
tween his general principles and his rules relating to foreign 
contracts. z 

The rules on this subject as stated by Professor Dicey are in 
effect these: “‘The proper law of a contract’ means the law or 
laws by which the parties to a contract intended or may fairly be 
presumed to have intended the contract to be governed.” ! Gen- 
erally “‘a person’s capacity to enter into a contract is governed by 
the law of his domicil.”* Generally “the formal validity of a 
contract is governed by the law of the country where the contract 
is made.”* “The essential validity of a contract is [generally] 
governed indirectly by the proper law of the contract” ;* a con- 
tract being essentially valid when the law will give effect to it, 
that is, when it is not forbidden by the law, or made void or void- 
able by law, as (he says) is the case with a gratuitous promise.® 
“The interpretation of a contract and the rights and obligations 
under it of the parties thereto, are to be determined in accordance 
with the proper law of the contract.”® “ The validity of the dis- 
charge of a contract (otherwise than by bankruptcy) depends 
upon the proper law of the contract (?).”? 

To these rules Professor Dicey is driven in his effort to ra- 
tionalize English cases. Let us see whether they are consistent 
with his fundamental purpose stated above. The English courts, 
as has been said, enforce rights acquired under foreign laws. In- 
deed, Professor Holland has most aptly described the subject as 





1 Rule 143. 8 Rule 147. 5 Page 554. 7 Rule 150. 
2 Rule 146. 4 Rule 148. 6 Rule 149. 
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“the extra-territorial recognition of rights.” If, therefore, a court 
is to enforce a contract, it must be because that contract has in 
some state created a legal right. The municipal law, as Professor 
Dicey rightly indicates (page 4), determines the legal effect of 
actions which are done within its jurisdiction. Now a contract 
gives rise to legal obligations, because in the place where the act 
of contract takes place a legal. obligation is created by that act. 
When two men shake hands in Boston, the law of England is inca- 
pable of attaching any legal consequence tg their act. There is no 
law of England where the act is done. The law of Massachusetts 
is there, ready, if it chooses, to give the act legal significance. 
If it does not choose, the act is incapable of having a legal sig- 
nificance. No right, in other words, can spring up on the soil 
of Massachusetts, unless it is created by the laws of Massachu- 
setts. If, therefore, a contract, legally binding, is made in Massa- 
chusetts, the law of Massachusetts makes it binding. Now 
suppose that a contract in Massachusetts requires a consideration ; 
that in Japan a contract does not require a consideration. Sup- 
pose two persons in Massachusetts make an agreement without 
consideration, to be performed in Japan, evidently intending that it 
shall be governed by the law of Japan, does any legal right arise 
out of the agreement? It would seem not. Massachusetts law 
attaches no legal liability to an agreement without consideration : 
therefore the agreement there made does not become legally 
binding anywhere. It was. not legally binding by the law of 
Japan because nothing was done within the jurisdiction of Japanese 
law. Now if no legal right arose in Massachusetts, there is no 
principle of the Conflict of Laws by which a right could be recog- 
nized anywhere else in the world. This is only another way of 
saying that parties cannot by their own will change the law of the 
country in which they are. If, for illustration, two men in coun- 
try A could have their acts judged by the laws of country B, they 
would have power of changing the law to which they are subject. 
It seems clear, therefore, on principle, that, whether a legally bind- 
ing contract has been made can be judged only by the Jer loci 
contractus. 

By the same line of reasoning it will be seen that the capacity 
of the parties to make a contract must be judged by the lex loci 
contractus, not by the lex domicilit. Suppose a boy of ten, domi- 
ciled in a country where he is of age, attempts to make a contract 
in London, will the law of England annex a legal obligation to his 
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act? Clearly not. ‘It is a solecism to speak of that transaction 
as a contract which cannot bea contract because of the inability 
of the persons to make it such.” ?! 

The legal effect of a contract, and all matters pertaining to its 
performance or discharge, and to damages for its breach, should 
evidently be judged by the law of the country in which they are 
respectively to take place; that is, by the /ex /oci solvendi. If, for 
instance, protest of a bill is to be made in France, the law of that 
country alone can judge whether it has been duly made, for that 
law alone is present where it is made. 

This leaves for Professor Dicey’s universal actor, the “ proper 
law of the contract,” that is, the law by which the parties in- 
tended it to be governed, a very subordinate vé/e. The intention 
of the parties, as judged from their acts, here as elsewhere gov- 
erns the interpretation of the contract, and that alone. If there 
is doubt as to the legal meaning of language, reference should 
be had to the law which appears to have been in the minds of 
the parties. 

So much for principle ; now let us see which view is supported 
by authority. 

1. Capacity of Parties. Until 1878 the English decisions were 
all, in accordance with principle, to the effect that capacity to con- 
tract was determined by the /ex oct contractus. In that year the 
Court of Appeal reversed the judgment of the Probate Division in 
a matrimonial cause, and in the course of his opinion Cotton, L. J. 
(for the court) said obdzter: “It is a well recognized principle of 
law that the question of personal incapacity to enter into any con- 
tract is to be decided by the law of domicil. .. . As in other 
contracts, so in that of marriage, personal capacity must depend 
on the law of domicil.”2 No authority was cited (none but that 
of Continental writers could have been cited) in support of this 
statement, and the point had not been argued by counsel. Sir 
James Hannen, at a later stage of the same case, commented thus 
on the dictum: “I trust that I may be permitted without disre- 
spect to say that the doctrine thus laid down has not hitherto been 
‘well recognized.’ On the contrary, it appears to me to be a 
novel principle, for which up to the present time there has been no 
English authority. What authority there is seems to me to be the 





1 Wallace, J., in Campbell v. Crampton, 2 Fed. Rep. 417, 423. 
2 Sottomayer v. De Barros, 3 P. D. 1. 
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other way.) . . . If the English reports do not furnish more au- 
thority on the point, it may perhaps be referred to its not having 
been questioned.”? He points out that marriage may differ in this 
respect from ordinary contracts. Mr. Justice Sterling in a later 
case® “ conceived” that he was “bound by” the dictum of the 
Lord Justice ; and Professor Dicey holds the same view. Why a 
dictum of Lord Justice Cotton should so completely outweigh a 
dictum of Sir James Hennen, supported by several earlier decisions, 
is not plain to an American lawyer. 

In America the decisions are unanimous in favor of the lex oct 
contractus, though Professor Moore’s cautious American note on 
the passage might not lead one to suppose so.* 

2. Making of the Contract. It is agreed by all that the formal- 
ities required by the place of contract must be complied with; but 
there is great confusion in the cases as to the rule governing the 
sufficiency and validity of the consideration, and the legality of the 
agreement. Several views have been maintained. One view is 
doubtless that expressed by Professor Dicey, that these matters are 
governed by that law which the parties intended to govern them. 
Most of the cases cited by him do not support his contention, but 
there are no doubt dicta to that effect in some of the affreightment 
cases.0 The case, however, on which he most relies, Hamlyn v. 
Talisker Distillery,’ is not a case where the creation, but the effect 
of a contract, was in question. The arbitration clause, as to 
which the question in the case arose, was part of an English con- 
tract, and was performable in England; its legality as an agree- 
ment could not have been successfully attacked, nor was the 
attempt made. Suit was not brought on this agreement in 
Scotland ; it was set up by the defendant in bar of the action, and 
the question was whether its effect was to oust the Scotch court 
of jurisdiction. The plaintiff claimed that the “ proper law of the 
contract” was Scotch, and that the court was not ousted; the 





1 Citing Male v. Roberts, 3 Esp. 163; Scrimshire v. Scrimshire, 2 Consis. 412; 
Simonin v. Mallac, 2 Sw. & Tr. 77; 1 Burge, Colon. Law, 132; Story, Confl. L., § 103. 

25 P. D. 94, 96. 

8 Jn re Cooke’s Trusts, 56 L. J. Ch. 637, 639. 

* Saul v. His Creditors, 17 Mart. 569, 597; Thompson v. Ketcham, 8 Johns. 190; 
Milliken v. Pratt, 125 Mass. 374; Wright v. Remington, 41 N. J. L. 58; Swank v. 
Hufnagle, 111 Ind. 453; Baum v. Birchall, 150 Pa. 164 ; Campbell v. Crampton, 2 
Fed. Rep. 417. 

5 See /n re Missouri Steamship Co., 42 Ch. D. 321. 

6 [1894] A. C. 202. See this case discussed, 9 HARVARD LAW REVIEW, 371. 
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House of Lords decided, as it must, that the effect of the clause 
was to be determined by the law of England, where it was agreed 
that the arbitration should take place. Lord Watson called ita 
question of interpretation, to be determined according to the inten- 
tion of the parties ;' Lord Herschell treated it as a question of the 
right created.2, The case is therefore no authority on the point 
under discussion. 

A second view is that taken by the Supreme Court of the United 
States, first suggested in usury cases, — that though the contract 
would be void for usury where made, it would yet be supported if 
valid where it was to be performed. The choice of law was, how- 
ever, limited, the contract must be valid either by the /ex loci 
contractus or by the law of the dona fide place of performance.® 
In usury cases this rule was not without considerations to support 
it, since the usury act of the place of contracting might be said 
not to forbid payment of a high rate of interest in another State. 
The rule was, however, extended to cover all cases where the suffi- 
ciency of consideration was in question, and is commonly stated 
to be that the /ex Joci solutionis determines the sufficiency of the 
consideration, unless the parties evidently intended the /ex loci con- 
tractus to govern. This rule has been very widely followed in the 
State courts. 

A third view, and the true one, is however held in some juris- 
dictions of the highest authority ; namely, that all questions of 
consideration are to be determined exclusively by the ex /oci con- 
tractus.» In view of this conflict among the authorities, it seems 
not improper to insist upon the rule which is unquestionably in 
accordance with principle. ‘ 

It remains to consider the authorities upon the interpretation o 
contracts, the nature of the rights acquired, and matter pertaining 
to performance, discharge, and breach. On these points there 
appears to be agreement among all the authorities, the rules sug- 
gested above as founded on principle being followed. Thus the 
interpretation of a contract depends (as to the law governing it, 
that is, as to the legal meaning of the language) on the intention 
of the parties ;® questions as to the legal effect of acts done under 





1 Page 212. 3 Junction R. R. v. Ashland Bank, 12 Wall. 226. 

2 Page 207. 4 Pritchard v. Norton, 106 U. S. 124. 

5 Akers v. Demond, 103 Mass. 318; Staples v. Nott, 128 N. Y. 403, 28 N. E. Rep. 515. 

6 Lord Watson, in Hamlyn v. Talisker Distillery, [1894] A. C. 202, 212; Chatenay 
v. Brazilian S.jT. Co., [1891] 1 Q. B. 79. 
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the contract depend on the law of the place where they are done,! 
as for instance questions as to the effect upon the title of an 
attempted assignment of the obligation ;? questions as to the 
nature rather than the existence of the obligation depend usually 
on the place of performance of it ;? questions of due performance 
depend on the law of the place of performance ;* questions of 
discharge or postponement of the obligation depend upon the same 
law ;° and so does the amount of damages recoverable on breach 
of the obligation.® 

In view of these authorities it would seem possible to insist in 
the case of foreign contracts upon the fundamental principles so 
clearly stated by Professor Dicey, and to dissent from his particu- 
lar rules. 


J. H. Beale, Jr. 





1 First Nat. Bank v. Hall, 150 Pa. 466, 24 Atl. Rep. 665; Marvin Safe Co. v. Norton, 
48 N. J. L. 410; Thurman v. Kyle, 71 Ga. 628; Vancleef v. Therasson, 3 Pick. 12. 

2 Williams v. Colonial Bank, 38 Ch. D. 388; Lee v. Abdy, 17 Q. B. D. 309; Hall- 
garten v. Oldham, 135 Mass. 1. 

8 Cox v. U. S., 6 Pet. 172; Hamlyn v. Talisker Distillery, [1894] A.C. 202. Ques- 
tions as to negotiability or not are governed by the /ex doci contractus: Ory v. Winter, 
16 Mart. 277; Baxter Nat. Bank v. Talbot, 154 Mass. 213, 28 N. E. Rep. 163. 

# Rothschild v. Currie, 1 Q. B. 43; Bowen v. Newell, 13 N. Y. 290; Brown v. 
Jones, 125 Ind. 375. 

5 Burrows v. Jemino, 2 Stra. 733; Rouquette v. Overmann, L. R. 10 Q. B. 525. 

6 Gibbs v. Fremont, 9 Ex. 25; Ex parte Heidelback, 2 Low. 526; Fanning v. Con- 
sequa, 17 Johns, 511. Contra in Mass. as to interest: Barringer v. King, 5 Gray, 9. 
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On September 2d, 1896, FREDERICK B. Jacoss, A. B., 1889, LL. B. and 
A. M., 1892, died of consumption at his home at Norwell, Mass. While 
in the Law School he was an editor of this REvIew, and up to his death 
he held the position of Secretary of his Class. He was a man of marked 
ability, and possessed qualities that endeared him to all who knew him. 
At a meeting in Boston, September rgth, his Class adopted the following 
resolution: ‘“‘ We, the members of the Class of 1892 of the Harvard Law 
School, join in expressing our deep regret at the death of our classmate 
and friend, Frederick Boyden Jacobs. ‘To those who knew him in college 
days he was an old and dear friend ; to his Law School class a kindly 
companion and a steadfast fellow student. His work proved him a 
scholar of high attainments; his energy and capabilities gave promise 
of much success at the bar, and his strong personality showed above 
all the man. He had our respect and regard in his life and our sorrow 
in his early death. We join in conveying to his family our sympathy for 
their loss, which is ours also.” 





PHILIP STANLEY ABBOT, who was killed in mountain climbing on 
August 4th, was one of the most prominent members of the Law School 
Class of 1893. In the lecture rooms, in the Thayer Club, of which he was 
clerk, on this Review, of which he was editor-in-chief, he distinguished 
himself from the first by work which was at once brilliant and sound. 
He was an interested member of the Phi Delta Phi. The rapidity with 
which he worked and his unusual energy enabled him to do an unusual 
number of things and to do them all well. During his course at Har- 
vard College, from which he graduated near the head of his class in 
1890, he had shown the same enthusiasm for thoroughness and variety 
of study and experience, doing equally effective work in his courses, in 
college journalism, and in philanthropic work. His interest in the theory 
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of the law grew steadily from the time he entered the School, and but a 
short time before he died he expressed his satisfaction that the further 
one went in the practice of the law, the larger faculties it called into 
action and the less it asked for drudgery. He leaves friends, classmates, 
who think of him as they do of few other men. ‘The earnestness with 
which he lived for the best ends, the generosity of his interest in the 
public good and in the lives of his friends, his ability, his constant buoy- 
ancy, his kindness and loyalty, made all believe in his future service to 
the world, and made his loss to his friends a peculiarly heavy one." 





THE Law ScHoot.— The Law School opened on the first Monday in 
October, with an entering class somewhat smaller than that of last year. 
This was expected, as the new regulations as to admission went into 
effect this fall for the first time. Full statistics will appear in the 
December number. 

Owing to the continued illness of Professor Williston, some changes in 
the curriculum have been made necessary. Professor Ames has taken 
charge of Contracts and Bills and Notes, and Professor Beale of Plead- 
ing. Mr. Harvey H. Baker, LL.B. 1894, is conducting the course on 
Partnership. Suretyship has been dropped from the list for this year. 
According to the announcement made last spring, Mr. Frank B. 
Williams, instructor in Roman Law in the College, is giving Second 
Year Property. It is confidently expected that Professor Williston will 
return during the winter, in which case he will take charge of the course 
on Bills and Notes for the remainder of the year. 


FREE SPEECH VERSUS FAIR TRIAL. — While the notorious Durrant 
murder trial was pending last spring at San Francisco, a theatrical man- 
ager in that city announced the production of a play, manifestly based on 
the facts of the above case as they had appeared at the preliminary 
examination. ‘The prospectus showed that the play was of a most sensa- 
tional character, and the prisoner, claiming that the popular mind would 
be so inflamed as to render a fair trial impossible, demanded that its pro- 
duction be enjoined. The trial court accordingly issued an order to that 
effect. On writ of certiorari, the Supreme Court of California, in Dadley 
v. Superior Court, 44 Pac. Rep. 458, annulled the order, holding that the 
constitutional right of free speech must not be hampered by anything in 
the nature of a censorship. 

The California Constitution provides that “every citizen may freely 
speak, write, and publish his sentiments on all subjects, being responsible 
for the abuse of that right ; and no law shall be passed to restrain or 
abridge the liberty of speech or of the press.” It is often stated that 
liberty of the press means the right to publish without previous restraint ; 
the court being powerless with regard towritings not yet published. (Story 
on the Constitution, § 1885.) Andthe California court held that the right 
to produce plays at a theatre is no less extensive. Admitting that the 
presentation of this play might have amounted to contempt of court, and 
have been punishable as such, the majority of the judges felt convinced 





1 For this obituary notice the Editorial Board is indebted to Mr. Norman Hap- 
good, a fellow editor and classmate of Mr. Abbot. 
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that an order not to commit the contempt was an unheard of proceeding ; 
that the prisoner’s rights would not be jeopardized, for if the stdte of 
public feeling should render an impartial trial impossible, he would be 
granted a new trial. 

Two judges dissented from the majority opinion, contending that the 
right of free speech should be limited by the constitutional power of 
the judiciary to insure litigants fair trials ; and that while it might be 
going too far to enjoin the publication of an ordinary libel, a court 
should certainly be allowed to prevent all interference with the course 
of justice in a pending trial. 

The argument of the dissenting judges seems to lead to the more satis- 
factory conclusion, and it is certainly a pity if it cannot be reconciled 
with the language of the Constitution. There is room for much false sen- 
timent on the subject of free speech and other high-sounding natural rights 
of the freeborn citizen. No one would contend that the right of a man 
on trial for his life to secure justice should not rank paramount to the 
right of a theatrical manager to coin shekels by inflaming the popular 
mind against him. To compel the prisoner to go to the expense of a new 
trial or a change of venue is an unsatisfactory way out of the difficulty. 
The public interest may demand that a man shall generally be free to 
speak his thoughts ; it certainly demands that the course of justice shall 
always run smooth. 





THe “New Woman” In Court. — That a woman suing for divorce 
may be required to pay temporary alimony and solicitor’s fees to her 
husband is the decision of the Circuit Court of Cook County, Illinois, 
in Groth v. Groth, reported in 7 Chicago Law Journal, 360. The ratio 


decidendi is, that, where changed circumstances bring a case within the 
reason of an old rule, the rule must be applied, though what seems a 
novel result is thereby attained. 

It can hardly be questioned that the law administered in the Ecclesias- 
tical Court of England, what may be called the common law of divorce, 
is law in this country. 1 Bishop, Mar., Div. & Sep. § 133. Temporary 
alimony was allowed in Worth v. North, 1 Barb. Ch. 241, without a 
statutory provision. The result then in the principal case is undoubtedly 
correct if the old ground for compelling the payment of alimony now 
exists in the woman’s case as well as the man’s. Bishop states as the 
reason for allowing it in the Ecclesiastical Court, “ that the marriage has 
taken from the wife her property and vested it in the husband, leaving 
her when acting apart from or adversely to him in poverty.” 2 Mar., 
Div. & Sep. § 922. This ground does not exist to-day in most jurisdic- 
tions, but the wife’s right to temporary alimony in a proper case is too 
firmly established to be denied. If, then, as the court says, the wife 
“has been placed on an equality with her husband in respect to her 
-personal and property rights,’ common fairness requires that it should 
be allowed to the husband too, and such a result is justifiable on the 
theory advanced by the court. While strict construction is the rule 
when a statute is in derogation of the common law, repeated legislation 
on a subject imbues the judges with the spirit of the change. So that 
ultimately, when questions come up which are not within the letter of the 
statutes, this effect is apparent in the manner in which they are treated. 
Smart v. Smart, [1892] A. C. 425, is an instance of this. At page 
435 of the opinion, Lord Hobhouse does not hesitate to say that this is 
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done. It is to be noticed that in the principal case stress is laid on the 
Illinois statute, making a married woman equally liable with her husband 
for necessaries furnished to the family, provided she has a separate 
estate. This undoubtedly made it easier for the court to render the 
decision they did, but it is only one of the many statutes the spirit of 
which must be regarded. 

There may readily be a difference of opinion as to whether the spirit of 
the laws so far enacted does justify the decision in the principal case. It 
may well be said that up to the present time statutes have merely sought 
to protect the wife from the power of her lord and master. However, so 
much has been justly said against the fairness of modern legislation, as 
removing woman’s disabilities without imposing upon her the corre- 
sponding burdens, that it is rather refreshing to see this very legislation 
instrumental in imposing the “ burdens” with a vengeance. 





“GoLp CLAUSE” Contracts. — The demand in the platform of one 
of our political parties that Congress enact legislation to prevent the de- 
monetization of any kind of legal tender money by private contract, has 
occasioned some discussion as to the legal efficacy of “ gold clause ” con- 
tracts. Are contracts for money payable specifically in gold coin of the 
United States enforceable? Can Congress by retrospective legislation 
make nugatory such contracts already in existence? 

As the law now stands, the answer to the first question is in no doubt. 
In Bronson v. Rhodes, 7 Wall. 229 (1868), the United States Supreme 
Court declared that a bond payable in gold and silver coin of the United 
States could not be satisfied by a tender of United States legal tender 
currency of the same nominal amount as the face of the bond. The Zega/ 
Tender Cases, 12 Wall. 457 (1870), established the validity of such a tender 
to discharge an antecedent debt payable in money generally, on the ground 
that such a contract contemplated payment in what was lawful money at 
the time of payment and not at the time of contracting. The court care- 
fully guarded itself against overruling Bronson v. Rhodes (see 12 Wall. at 
p- 548), and a year later reaffirmed this latter decision in 7rebilcock v. Wil- 
son, 12 Wall. 687 (1871), where it explicitly declared the Legal Tender Act 
not applicable to contracts payable in other specific forms of money. A 
recent United States decision, Woodruff v. Mississippi, 162 U.S. 291, 16 
Sup. Ct. Rep. 820, has been occasionally cited to the contrary during the 
past summer by careless writers. The court here, however, decided that 
the true construction of the contract made it payable, not in gold coin, but 
in money generally, so the point in question did not arise. 162 U.S. at 
p- 302,16 Sup. Ct. Rep. at p. 824. At present, therefore, there can be no 
difficulty in enforcing “gold clause” obligations. 

Nor is it probable that any act of Congress designed to destroy the 
effect of gold contracts already made would be held constitutional. The 
Fifth Amendment to the Constitution prohibits the United States from de- 
priving any person of life, liberty, or property without due process of law. 
Retrospective legislation that impairs vested rights is a deprivation of 
property without due process of law within this prohibition. Cooley, Const. 
Lim., 6th ed., 431, 443; Westervelt v. Gregg, 12 N. Y. 202; Streubel v. 
Ry., 12 Wis. 67 ; Zaylor v. Porter, 4 Hill, 140, 145. What is meant by 
due process of law? ‘Undoubtedly a pre-existent rule of conduct, de- 
clarative of a penalty for a prohibited act; not an ex post facto rescript 
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or decree made for the occasion. The design of the convention was to 
exclude arbitrary power from every branch of the government ; and there 
would be no exclusion of it, if such rescripts or decrees were allowed to 
take effect in the form of a statute.” Gibson, C. J., in Morman v. Heist, 
5 Watts & Serg. at p. 173. The holders of obligations payable in money 
of a specified kind may rely with tolerable certainty upon the protection of 
the United States Constitution, whatever may be the will of Congress. 





CITATION OF AMERICAN CaSES IN ENGLAND. — The part which Amer- 
ican decisions ordinarily play in the English courts is so insignificant that 
it'is surprising to find one of them actually mentioned in the head-note 
of an English case. The reporter’s syllabus of Kennedy v. Trafford, [1896] 
1 Ch. 763, contains these words: “ Van Horne v. Fonda, 5 Johns. Ch. 
[N. Y.] 388, not followed.” And the opinions of the judges show that the 
case figured prominently in the discussion. The incident called forth a 
spirited editorial in the Solicitors’ Journal of June 13th, in which the 
writer protested strongly against allowing “ English principle to be stifled 
by foreign competition,” and quoted Lord Halsbury’s remarks in Fe 
Missouri Steamship Co., 42 Ch. D. 321, 330: “We should treat with 
great respect the opinion of eminent American lawyers on points which 
arise before us, but the practice, which seems to be increasing, of quoting 
American decisions as authorities, in the same way as if they were decis- 
ions in our own courts, is wrong.’ Of course indiscriminate indulgence 
in the practice deplored by the learned Chancellor might well be frowned 
on by the English Bench. But Lord Halsbury certainly did not have in 
mind such an instance as this. Van Horne v. Fonda is the starting point 
of a peculiar and well established American doctrine. An English court, 
called upon for the first time to decide a point involving that doctrine, 
would hardly be performing its duty adequately if it ignored the leading 
American case. 





A New PHASE OF THE RIGHT TO PRivAcy.— When a right is as 
vague and undefined as the right to privacy, to consider novel actions 
brought, as showing tendencies and possibilities in its development, has 
as much a place in current discussion as to comment on the actual de- 
cisions of the highest courts. The bringing of such a suit based on the 
right to privacy is noticed in 30 American Law Review, 582. A mother 
took her infant to a hospital, where it was operated upon in her presence 
before medical students. The suit is brought for the child by its next 
friend against the surgeon, who performed the operation. Two grounds 
are stated as infringements of its right to privacy, first, the publicity of 
the operation, and, secondly, the publication of a pamphlet containing a 
scientific account of the operation and illustrated by photographs taken 
for the purpose. Fictitious initials were used to conceal the child’s 
identity. 

Without going into the question of consent in this case, the important 
point is whether on such facts the right to privacy has been infringed at 
all. ‘The difficulty to be met by the trial judge is at once apparent, when 
it is considered that no definition of this right has been given that can aid 
him, nor does any seem possible as yet. Its extent must be determined 
as cases come up by a process of elimination rather than definition. 
See Messrs. Warren and Brandeis’ article, 4 HarvarD Law REVIEW, 194. 
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The simplest way would seem to be to employ a process of elimination 
in the charge to the jury. Let the judge start with a clear case of 
liability, and work toward a clear case in which there is no liability, in 
such a manner as to bear on the facts of the question before the jury. In 
this way could be obtained the elasticity considered in the article referred 
to as essential in any rule of liability. ‘To start with a clear case, then, 
suppose the persons brought in by the surgeon were prompted to come 
by idle curiosity merely. Can the line be drawn between that case and 
one where the on-lookers are medical students? Desirable as it is to do 
so, what is the difference between the two acts that warrants the distinc- 
tion? Under the influence of the modern scientific spirit a fundamental 
difference is felt, which makes one act seem wanton, while the other can 
only be regarded with approval. In the latter case there can be no iju- 
ria if the law is to protect right-minded persons in their right to privacy 
without encuraging squeamish plaintiffs. This is not to assert a right to 
study a person’s case, however interesting, against his will, express or 
implied. It is merely to say that one who is rightfully taken into the 
operating room of a hospital is not to be presumed to object to that which 
is regularly done there. 

As to the second ground on which the action is based, it is a truism to 
say that unless the patient’s identity is in some way connected with the 
published description there is no infringement of the right to privacy. It 
is the same question that arises in the law of libel. 





RIGHT OF A BENEFICIARY TO SUE ON A CONTRACT. —- LAWRENCE 2. Fox 
AGAIN. — The anomalous doctrine that “ whenever one makes a promise 
to another for the benefit of a third person, the latter may maintain an 
action at law upon such a promise,” has received another severe blow 
in New York; Lawrence v. Fox, 20 N.Y. 268, the weightiest authority 
to be found in its favor, has been again distinguished, and sharply re- 
stricted. In Buchanan vy. Tilden, 39 N. Y.Supp. 228, the defendant had 
agreed with the plaintiff’s husband, in consideration of valuable services 
rendered to defendant in a lawsuit, that if the defendant should win 
the suit he would pay to the wife fifty thousand dollars. ‘The defend- 
ant won his suit, and the wife brought this action on the contract in 
her own name. The court refused to allow her to recover, and distin- 
guished Lawrence v. Fox, quoting from the opinion in Vrooman v. Turner, 
69 N. Y. 284, to this effect: “The courts are not inclined to extend the 
case of Lawrence v. Fox to cases not clearly within the principle of that 
decision. Judges have differed as to the principle on which Lawrence v. 
fox and kindred cases rest, but in every case in which an action has been 
sustained there has been a debt or duty owing by the promisee to the party 
claiming to sue upon the promise.” The opinion subsequently proceeds: 
“ This and similar cases that might be cited, in which Lawrence v. Fox has 
been distinguished, will show that that case has been sharply criticised and 
its scope materially limited, and that the tendency of the decisions is to 
adhere to the rule of the common law that one cannot acquire rights 
under a contract to which he is not a party.” The court then holds 
that, while the husband was bound to support his wife, he was not bound 
to make her a present of fifty thousand dollars, and therefore the case 
need not follow Lawrence v. Fox. 

The idea that some other person than the promisee can maintain an 
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action upon a promise, solely because he is beneficially interested in its 
performance, seems now in a fair way to lose the influence which it has 
had in some of our State courts. Long ago the English courts repudi- 
ated it, the United States and the Massachusetts courts have practically 
denied it, and now a New York court has refused to apply it any further 
than it can help. (See 8 Harvarp Law REVIEW, 93; 9 id. 233.) 
In the common case of a promise by a bank to a depositor to pay his 
checks, even courts which fully accept Lawrence v. Fox will not support 
an action by the check-holders against the bank, though they are cer- 
tainly legal creditors of the promisee. (See g HarvarD Law Review, 
539-) There is, to be sure, a considerable class of cases where the pur- 
chaser of mortgaged land has assumed to pay off the mortgage debt ; and 
the courts have allowed the mortgagee to enforce the payment of the debt 
by such a purchaser. Of this sort is the recent case of Solicitors’ Loan 
and Trust Co. v. Robins, 54 Pac. Rep. 39 (Wash.), in which, however, there 
is a vigorous dissenting opinion. Rut whenever relief is given in these 
cases, It ought to be upon purely equitable grounds ; as is declared in the 
opinion in Keller v. Ashford, 133 U.S. 610, cited as the leading authority 
in Zrust Co. v. Robbins (supra), which expressly denies that the right of 
the mortgagee under certain circumstances to take advantage of an obli- 
gation entered into by a purchaser of the mortgaged property results 
from any legal right of the mortgagee to sue on a contract the discharge 
of which would be for his benefit. See also on this point Green v. Stone, 
34 Atl. Rep. 1099, a recent New Jersey case. 





LisEL INVITED BY THE PLAINTIFF. — That one who procures the pub- 
lication by another of a libel to his agents, for the purpose of making it 
the foundation of an action, cannot recover, is a well established rule of 
law. It has been recently reaffirmed by the Supreme Court of New 
York. AMiller v. Donovan, 39 N. Y. Supp. 820. In that case, which is a 
good type of the class in question, the plaintiff having learned that the 
defendant had in his possession a libellous letter concerning him, sent to 
the defendant agents, who, by means of false representations, induced 
the defendant to read the letter to them. A conclusion not only in 
accord with the authorities, but also of evident soundness and rectitude, 
should rest on definite and substantial grounds. Yet Giegerich, J., who 
delivered the opinion of the court, while intimating that the occasion was 
privileged, supported the decision chiefly on the broad but uncertain 
basis of apparent justice. ‘The opinions, too, in the few earlier cases on 
the subject, in ail of which the same result has been reached, have not 
strength either in agreement with one another or in sufficient reason 
severally. Such a state of the authorities is not satisfactory. 

The view taken by the judges in the earliest cases was that publication 
to the plaintiff's agents was, in truth, merely communication to the plain- 
tiff himself, and that consequently there was no publication. Avzng v. 
Waring, 5 Esp. 15 ; Smith v. Wood, 3 Camp. 323. The difficulty with this 
is that it puts a purely fictitious meaning on the word “ publication.” 
One is an agent without losing his identity, and a communication is made 
not only to the agent, but also to the thinking and reasoning being. 
Besides, if the ‘“‘ no publication” theory is adopted, how are cases where 
there has been a previous unprivileged publication to be dealt with? It 
has several times been held that where the defendant had spoken slanders, 
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and the plaintiff before beginning suit sent a person to the defendant to 
investigate, and the latter repeated the slanders, the plaintiff could recover 
on the basis of the communication to his agent. For, as was pointed 
out by Lord Denman, it would be absurd to give the defendant extra 
rights when the plaintiff took a reasonable precaution. Griffiths v. Lewis, 
7 Q. B.61; 14 L. J.Q. B. 199. This, which is undoubtedly the present law, 
effectually does away with the “no publication ” idea, as far, at least, as 
the authorities are concerned. Duke of Brunswick v. Harmer, 14 Q. B. 
185; 19 L. J.Q. B. 20; Gordon v. Spencer, 2 Blackf. 286. Where the 
plaintiff was the first at fault, that is, where, as in the principal case, 
there had been no previous publication, the later decisions hold the 
occasion to be privileged. Warr v. Jolly, 6 Car. & P. 497; Howland v. 
Blake Mfg. Co., 156 Mass. 543. On principle, this view seems scarcely 
more satisfactory than the older and discredited theory. Privilege to 
communicate imports the notion of a right like that of self-defence. 
Yet, in these cases, the defendant does not speak as of right; for if 
he knew of the circumstance which according to the courts gives him 
the privilege, namely, that his listeners are the plaintiff’s agents, he 
would not speak at all. 

Would it not be better for the law to admit the existence of the con- 
stituents necessary to make a technical libel, and deny the plaintiff relief 
on the ground that volenti non fit injuria? 





LIABILITY OF A LUNATIC FOR NEGLIGENCE. — The case of Williams v. 
Hays, which has been appearing in various New York courts at irregular 
intervals during the last two years, and which probably has not even yet 


been finally decided, is remarkable for the human as well as legal interest 
that attaches to it. The facts of the case are refreshingly unusual. The 
defendant, who was one of several joint owners in a vessel, contracted 
with his co-owners to sail her under ce:tain conditions, not necessary to 
be here detailed, but which, the court decided, made him not an agent 
but a charterer, or owner fro hac vice. On a voyage south the vessel met 
with severe storins, and her captain, the defendant, for more than two 
days was almost constantly on duty. Finally, becoming exhausted, he 
went to his cabin. ‘The mate who had been left in charge, having found 
that the rudder was broken, went down for the captain and brought him 
on deck. ‘lhe latter refused to recognize that the vessel was in danger, 
and declined the aid of two tug-boats, the masters of both of which 
offered to tow him to safety. In consequence, the vessel drifted on shore 
in broad daylight, and became a total wreck. ‘The assignee of the rights 
of the company that insured the vessel brought suit. The defendant 
captain’s sole defence was that from the time he entered his cabin till he 
found himself in the life-saving station he was totally unconscious and 
insane. 

In November, 1894, the case came before the Court of Appeals squarely 
on the question: Is one, insane by act of God, liable for torts of negli- 
gence? By a bare majority, the court decided in the affirmative, but 
added: “If the defendant had become insane solely in consequence of 
his efforts to save the vessel during the storm, we would have had a 
different case to deal with. He was not responsible for the storm, and 
while it was raging his efforts to save the vessel were tireless and unceas- 
ing, and if he thus became mentally and physically incompetent to give 





NOTES. 183 


the vessel any further care, it might be claimed that his want of care 
ought not to be attributed to him as a fault. In reference to such a case, 
we do not now express any opinion.” Williams v. Hays, 143 N. Y. 442. 
After a new trial, this reserved question came before the Supreme Court, 
which held that, applying the principle stated by the Court of Appeals, 
it could make no possible difference how the defendant became insane, 
or “ what caused the disease or mental condition that prevented him from 
exercising the care or skill that he was bound to exercise.” Williams v. 
Hays, 37 N. Y. Supp. 708. 

‘The position of the Supreme Court is undoubtedly logical and neces- 
sary. If the general rule holds liable one rendered insane by act of 
God, it would require an unwholesome exercise of ingenuity to make an 
exception in favor of one rendered insane by extra and commendable 
effort. The proposition laid down by the Court of Appeals, on the other 
hand, seems hardly defensible. It is a subject on which there is a wide 
disagreement of the authorities (see 10 HaRvarRD Law Review, 65), and 
which therefore may well be settled in the pure light of reason. The 
Court of Appeals rested its decision on two grounds. First, that public 
policy required that a lunatic should be liable, which view appears 
to be largely fanciful; and second and chiefly, that “where one of two 
innocent persons must bear a loss, he must bear it whose act caused 
it.’ This last proposition clearly belongs to the doctrine of absolute 
liability, which was never to be defended with adequate reason, and 
which is now generally discredited. Even the Court of Appeals, in the 
priicipal case, while laying down a rule of absolute liability showed an 
unwillingness to stand squarely on such a doctrine by reserving opin- 
ion on a possible phase of the case before them. A theory, the advo- 
cates of which are forced to striking inconsistencies, does not commend 
itself to reason. The modern and enlightened view is thus stated by 
Beven, Vol. I. p. 52, 2d ed.: “ Liability for trespass is not absolute and in 
any event, but dependent on the existence of fault.” (Also Brown v. 
Kendall, 6 Cush. 292. Holmes on the Common Law, 77, ef seg.) If 
blame or fault is indeed the basis of liability in tort, how can one blame- 
lessly and totally insane be liable for the consequence of his negligence ? 
To hold that he is, certainly is a step in the wrong direction. 





RIGHT To SupPoRT OF Lanp.— A distinction of some delicacy, that 
might occasionally prove important to land-owners, is discussed in the 
case of Cabot v. Kingman, 44 N. E. Rep. 344 (Mass.). A city dug a ditch 
in a Street to lay.asewer. Lying a little below the surface and extending 
under the abutting land were beds of fine sand, which were so full of 
water that as the latter flowed into the ditch it carried quantities of sand 
with it ; and this sand was taken out by the pumps along with the water. 
The withdrawal of the sand caused the abutting land to subside; and 
the owners brought an action for the damage. ‘The court allowed the 
plaintiff to recover, holding that he had a right to the support of 
the particles of soil which the defendant had removed, no matter how the 
latter had done so. A strong minority, however, held that the plaintiff 
could not complain of the withdrawal of the flowing quicksand. Now, 
not only is it settled that a man cannot complain of his neighbor for with- 
drawing percolating water from under his land (Chasemore v. Richards, 7 
H. L. Cas. 349), but, what is more to the point, it has been held in 








184 HARVARD LAW REVIEW. 


England that he cannot complain of the loss of support of underground 
water, whether collected in a body (Northeastern Ry. Co. v. Elliot, 1 
J. & H. 145), or dispersed through the soil (Popplewell v. Hodkinson, 
4 Exch. 248), though the damage be directly caused by the acts of 
his neighbor. On the other hand, it is established that he is entitled 
absolutely to the support of the soil under him, even though it be so soft 
that a neighbor digging on the adjoining land is obliged to take extra- 
ordinary precautions to keep it from falling away. Gilmore v. Driscoll, 
122 Mass. 119. The question then is whether the courts are to liken 
this sort of quicksand to soil or to water. It seems at first to be rather 
soil than water; but when it is considered that the essential distinction 
between earth and water for the purpose of such a case lies rather in the 
liquidity of the latter than in its chemical composition, it may be doubted 
whether the minority of the court was not right in treating everything 
that could be taken up by pumps as water. 





A CxHuRcH DIVIDED AGAINST ITSELF. — In the case of Smith v. Pedigo, 
44 N. E. Rep. 363, and 33 id. 777, we have the practically unanimous 
opinion of the Supreme Court of Indiana on the interesting question as 
to whether a church may change its doctrine and yet keep the property 
that has been given it. An unincorporated religious society was known 
as the “ Mt. Tabor Regular Baptist Church,” and held property given to 
it by that name, the title being vested in trustees elected by the society. 
The members were originally all “ Regular Baptists,” holding the strict 
Calvinistic, or “ anti-means,” doctrine of salvation. Religious con- 
troversies arising, a majority of the members turned to the opposite or 
“means” doctrine, and changed the name of the church to the “ Mt. 
Tabor Means Baptist Association.” 

The society was then divided into two factions, each of which declared 
itself the true Mt. Tabor Baptist Church, expelled the other faction, 
elected trustees, and claimed the church property. One faction had the 
majority of the old society, but new doctrines and a newname. The 
court held that the minority who adhered to the old doctrines and name 
were entitled to the church property. The cases cited by the court, 
though not perfectly clear, appear to support this view ; and probably 
the weight of authority is in its favor. Yet the question may well be 
considered doubtful. In Massachusetts during the early part of the 
century a great number of churches turned from Trinitarian to Unitarian, 
and kept the church property, against the vigorous protests of faithful 
minorities. The Indiana court seems to have misapprehended two of 
the cases arising out of this religious revolution, Baker v. Fales,16 Mass. 
488, and Stebbins v. Fennings, 10 Pick. 172, which they cite in support of 
their opinion. These cases really decide only that a minority of the 
“church,” i.e. a smaller body of communicants contained within the 
whole body of pew-holders constituting the religious society or “ congre- 
gation,” might appoint the trustees to hold the property for the benefit of 
the majority of the congregation, disregarding a majority of the “ church- 
members,” who had withdrawn from the congregation. In both cases, 
however, the people who kept the property were the Unitarians, and the 
protesting ‘‘church-members” were the Orthodox Trinitarians. If any 
doubt had been entertained as to the right of the majority of the congre- 
gation to alter its doctrine or its name, the possession of the property 
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would have been bitterly contested. But no such doubt occurred to 
Massachusetts lawyers. 

On principle it would seem desirable that a religious society in a 
country of religious equality should be allowed to change its faith with- 
out losing its property. It is of course true that, if property be given in 
trust for the support of certain doctrines, it ought not to be used by those 
not entertaining such doctrines, and a court of equity may be forced to 
undertake the difficult task of defining what doctrines the donors intended 
to support, and just how far the trustees may deviate therefrom. But it 
need not be implied that property left to a church under a denomina- 
tional name was intended to be used only to forward the doctrine which 
the church then held. Would it not be wise to consider the property as 
left to the church for such religious and charitable uses as it might think 
best, always having regard to the donor’s express declaration? This whole 
matter is well threshed out in Hale v. Everett, 53 N. H. 9-276, in a very 
long opinion against the heretical majority of the church, and a still 
longer and very able dissenting opinion by the late Chief Justice Doe, 
then Associate Justice. 


RECENT CASES. 


AGENCY — VICE-PRINCIPAL RULE. — Held (three judges dissenting), that the head 
of a section squad on a railway is not a vice-principal when his negligence in managing 
a brake causes injuries to a hand working under him. The vice-principal doctrine 
recognized. Vorthern Pac. Ry. Co. v. Peterson, 16 Sup. Ct. Rep. 343. 


The decision sustains the better view of the vice-principal doctrine, that superiority 
of position does not constitute the relation, but that it exists only where a manager is 
in charge of a department acting for the principal. But the case is interesting as show- 
ing a change of view in the Supreme Court toward the vice-principal theory itself. The 
theory was recognized in Ay. Co. v. Noss, 112 U. S. 377; qualified in Xy. Co. v. Baugh, 
149 U.S. 368; and all but repudiated in Ry. Co. v. Hambly, 154 U.S. 349, and Ry. Co. 
v. Keegan, 160 U. S. 259. 


BILLS AND NorEs— BILL RAISED BY FILLING IN BLANKS— EFFECT OF NEGLI- 
GENCE OF ACCEPTOR. — L. accepted a bill for £ 500 bearing a stamp sufficient to cover 
a bill for £4,000,'and with blank spaces upon it which were afterwards fraudulently 
filled up so as to make the bill read as one for £3,500. In that condition it was nego- 
tiated to the plaintiff, who took it in good faith and for valuable consideration. He/d, 
the acceptor was liable onlv for £500 on the bill. Scholfield v. The Earl of Londes- 
borough, 12 The Times L. R. 604. 

The ultimate ground of this decision in the House of Lords is that the defendant 
was not in fact guilty of negligence in accepting the bill in the condition in which it was 
when brought to him, but the Lord Chancellor proceeds vigorously to attack the doc- 
trine of Young v. Grote, 4 Bing. 253, that one who facilitates forgery by another affects 
the validity of the instrument forged as against himself, which doctrine he traces to the 
civil law. “I am not aware,” says the learned Chancellor, “ of any principle known to 
the law which should attach such consequences to a written instrument when no such 
principle is applicable in any other region of jurisprudence where a man’s own care- 
lessness has given opportunity for the commission of a crime. A man, for instance, 
does not lose his right to his property if he has unnecessarily exposed his goods, but 
could recover against a doa fide purchaser of any article so lost, notwithstanding the 
fact that his conduct had to some extent assisted the thief.” That the principle is not 
known in any other region of jurisprudence would not seem fatal to its existence as a 
part of the law of negotiable paper, founded as it is upon the custom of merchants. 
That some degree of care should be required of one who helps into existence an instru- 
ment intended to circulate from hand to hand as money seems self-evident. If one can 
with impunity create an instrument of such a kind that it presents an obvious oppor- 
tunity to a dishonest holder of effecting a fraud, it is a serious diminution of the use- 
fulness of negotiable paper, in so far as it tends to hamper its free circulation. 
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BILLS AND NOTES— GUARANTY OPERATING AS INDORSEMENT. — The payee of a 
negotiable note indorsed it: “I guaranty the within note, waiving notice of protest and 
demand.” //e/d, that these words operated as an indorsement and not asa mere assign- 
ment. Dunham v. Peterson, 67 N. W. Rep. 293 (N. Dak.). 

The view taken seems to be that the guaranty over the signature in no way prevents 
the signature from operating as an indorsement; that the writer is “an indorser with 
enlarged liability.” The difficulty with such a view is that the signature is affixed to 
and really forms part of the guaranty, and a guaranty is not a negotiation of a note. 
See Zuttle v. Bartholomew, 12 Metc. 454; Trust Co. v. National Bank, tot VU. S. 68. 
The latter decision also indicates that under so unusual a form of transfer, if it be 
assumed to be valid, the transferee should not take free from equitable defences 
possessed by the maker. 


CARRIERS — INVALID TICKET — EJECTION. — A passenger bought an excursion ticket 
to A, which on its face read that, in order to be good for the return trip, it must be 
stamped by an agent at A. No agent could be found by the passenger, and so he ten- 
dered the unstamped ticket for his return passage. Upon the conductor’s declining to 
accept it, he refused to pay fare, and was put off. /7e/d, he could not recover in tres- 
pass for his ejection. Western Maryland R. Co. v. Stocksdale, 11 Atl. Rep. 880 (Md.). 

The decision seems sound. A recent Indiana case, however, in which the facts 
were almost identical with the above, reached the opposite result. But the doctrine 
of the Maryland case has the weight both of principle and authority in its support. 
9 HARVARD LAW REVIEW, 353 ; Hutchinson’s Law of Carriers, 2d ed., § 580 2. Strong 
considerations of .policy favor the rule, now pretty generally recognized, that a ticket is 
a formal contract, and that the conductor is justified in basing his action upon its 
express terms, regardless of any explanations to the contrary by the holder. If this be 
the correct view, there was no wrong in the ejection. The passenger could and should 
have avoided it by simply paying his fare, which he would subsequently recover from 
the railroad. Selling him an imperfect ticket was the company’s real wrong, and for 
this he has his appropriate remedy. 


CARRIERS — LIABILITY FOR BAaGGAGE.— The defendant company received the 
baggage of the plaintiff, having been misled by the act of a third party into the belief 
that the plaintiff was going to take passage over their line. The plaintiff in fact went 
by another route, his baggage being lost by the negligence of the defendant while 
in transit. edd, that since the defendant intended to receive the baggage only as 
baggage accompanying the passenger and without other charge, they did not receive it 
as common carriers, that their duty of care was less than that of any class of bailees, and 
that their negligence in this case was not so gross as to entail liability. Beers v. Boston 
& Albany Rk. R. Co., 34 Atl. Rep. 541 (Conn.). 

No authority in point is cited in support of this decision and it seems at least 
questionable. No matter how mistaken the defendant was, a voluntary bailee of the 
baggage for transportation and on full knowledge of the facts could have demanded 
freight and have retained the goods under a lien for payment. Hutchinson on Car- 
riers, §§ 1,19. This being so,they owed a carrier’s duty to the owner of the goods, and 
should be held liable for their loss. 


CONSTITUTIONAL LAW— ABILITY OF CONGRESS TO PAY DEBTS FOUNDFD ON 
Mora. CONSIDERATIONS. — He/d, the Act of Congress appropriating a certain sum to 
sugar manufacturers who would have been entitled to bounties under the Tariff Act 
of 1890, had it not been repealed in 1894, is valid and constitutional, irrespective of 
the constitutionality of the original bounty provision. United States v. Realty Co., 16 
Sup. Ct. Rep. 1120, 

The case is interesting, aside from its containing a summary of sugar legislation, as 
showing the nature of debts which Congress is authorized to pay. Such debts include 
not only claims of such a nature as to be legally enforceable against an individual, but 
also moral obligations founded on equitable or honorable considerations. Assuming 
the unconstitutionality of the provision authorizing the payment of sugar bounties, yet 
there is such an honorable obligation on the part of the government towards those 
who, in good faith, altered their position in reliance upon that act, that an appropri- 
ation for their benefit is to be regarded as the payment of a “debt” in a moral and 
equitable sense. In deciding whether the facts of a given case bring it within the 
class of obligations founded on moral considerations Congress must be its own judge, 
and its decision can rarely ifever be reviewed byethe judiciary. 


CONSTITUTIONAL LAW—FREEDOM OF SPEECH.— The performance of a play, 
based on the facts of a murder case on trial will not be enjoined, such action being in 
violation of the constitutional provision as to freedom of speech and of the press. 
Dailey v. Superior Court, 44 Pac. Rep. 458 (Cal.). See Nores. 
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CONSTITUTIONAL LAW— INCRIMINATING TESTIMONY. — edd, that, where an ex- 
ecutive pardon is granted as a matter of practice to accomplices who give full evidence 
in the prosecution of their fellows, the equitable right to this does not affect the con- 
Stitutional privilege of a witness not to incriminate himself by his own testimony. 
Ex parte Irvine, 74 Fed. Rep. 954 (Ohio). ‘ 

This case proceeds on the reasoning of Counselman v. Hitchcock, 142 U. S. 547, 
that the proffered pardon was not sufficiently broad in its scope to protect the wit- 
ness fuily from the many consequences resulting from his testimony which the consti- 
tutional provision was intended to cover. No reference is made to the later case of 
Brown v. Walker, 16 Sup. Ct Rep. 644, (see note, HARVARD LAW REVIEW, June, 1896,) 
which reaches a contrary decision on facts hard to be distinguished but more resem- 
bling the present case. 


CONSTITUTIONAL LAW — NoTARIES PUBLIC — APPOINTMENT OF WOMEN. — 
Held, that under the 4th Amendment to the Constitution of Massachusetts, providing 
that notaries public shall be appointed by the Governor in the same manner as judicial 
officers are appointed, i. e. by and with the advice and consent of the Council, the legis- 
lature cannot confer power upon the Governor and Council to appoint women to that 
office. 43 N. E. Kep. 927 (Mass.). 

This isan extension of the doctrine Jaid down in the opinion of the judges in 150 
Mass. 586, that under the same amendment a woman could not be appointed a notary 
public in the absence of any legislation upon that subject. In both instances the 
opinion is based upon the ground that, at the time of the adoption of the amendment 
(1821), the nature of the office and custom of appointment to it were such that it could 
not have been intended that women should fill it. The question presented here is one 
of the construction of the Constitution in view of the common law at the time of its 
adoption, and a similar opinion prevails in some other States. Its grounds are purely 
historical, and not of the philosophic character of the arguments of Mr. Justice Bradley 
in Bradwell v. The State, 16 Wall. 130. Had this amendment been adopted in these 
later days, it would seem doubtful if the court would hold that the common law was 
unchanged in view of the great numbers of women so generally appointed notaries in 
the Western States. ‘The legislation in Massachusetts admitting women to the bar, and 
a later statute providing that such women as had qualified as attorneys might be ap- 
pointed special commissioners to take depositions, together with the repeated requests 
of the legislature for opinions as to the constitutionality of appointments of women to the 
office, indicate an inclination of the community to grant to women at least some of the 


most important powers attaching to the office. It would seem as if the other powers 
of a notary could be similarly conferred by other statutes without the necessity of a 
constitutional amendment for which as yet no vigorous demand has arisen. 


CONTRACTS — DAMAGES — PROSPECTIVE PROFITS — PREVENTION. — Where, under 
a contract for the manufacture and delivery of bricks by the plaintiff, and payment 
therefor in instalments by the defendant, such part of the bricks as had been manu- 
factured having been delivered and partly paid for, the defendant refused to accept 
further deliveries, and plaintiff did not offer to complete performance upon his part. 
Feld, that the plaintiff was entitled to recover only the amount of the unpaid instal- 
ments with interest, and not the profits which would have accrued to him had the con- 
tract been completed. Aethel v. Salem Imp. Co., 25 S. E. Rep. 304 (Va.). 

The facts of this case are somewhat similar to those in Cort v. Ambergate Ry. Co., 
17 Q. B. 127; but here the court lays down more clearly the measure of damages where 
there has been no offer of completion of performance by the plaintiff. One of the 
grounds relied upon by the plaintiff was, that, by the failure of defendant to pay for the 
bricks already delivered, plaintiff was unable to go on manufacturing. But the court 
distinctly held that the mere failure to pay money in pursuance of a contract could 
not be considered a prevention of performance by the defendant. Burr v. Williams, 
20 Ark.185. The case is clearly right. 


CONTRACTS — RIGHT OF A THIRD PARTY TO SUE ON A CONTRACT FOR HIS BENE- 
FIT. — Held (Ingraham, J., dissenting), that a promise made to the husband, in con- 
sideration of services rendered by him, to pay a sum of money to the wife, cannot be 
sued upon by the latter. Buchanan v. Tilden, 39 N. Y. Supp. 228. See Notes. 


CoRPORATIONS — STOCK — LIFE TENANT — STOCK DIVIDENDs.— A testator be- 
queathed stock in a corporation to plaintiff for life, remainder to another. Stock 
dividends were declared from net earnings accrued since the testator’s death. Held, a 
life tenant is entitled, as income, to stock dividends declared from net earnings accrued 
during his life tenancy. Pritchett v. Nashville Trust Co., 36S. W. Rep. 1064 (Tenn.). 

The principal case adopts the Pennsylvania doctrine which, originating in Zarp’s 
Appeal, 28 Pa. St. 368, now prevails in the great majority of American jurisdictions. 
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The Massachusetts doctrine that stock dividends never go to the life tenant as income 
has been adopted in the United States Supreme Court. Gibbons v. Mahon, 136 U.S. 
549. The English decisions on the right to stock dividends as between life tenant and 
remainderman are in a very unsatisfactory condition. The Pennsylvania doctrine is 
approved in the more recent text-books. 1 Morawetz, Private Corporations, § 468; 
1 Cook, Stock and Stockholders, § 554. 


Equiry— BiGAMoUS MARRIAGE—FRAUD OF PLAINTIFF.— Complainant, con- 
cealing the fact that he was already married, induced defendant to marry him. He 
afterwards filed his bill in equity, asking that his marriage with defendant be declared a 
nullity. e/d, complainant’s fraudulent conduct in procuring the bigamous marriage 
precluded him from relief in equity. Rooney v. Nooney, 342 Atl. Rep. 682 (N. J.). 

The Court of Chancery in England did not take jurisdiction of a bill to have a 
marriage declared a nullity; such a suit fell within the jurisdiction of the Ecclesiasti- 
cal Court. 2 Kent’s Com., 14thed.,*76. In the Ecclesiastical Court a decree of nullity 
was pronounced at the instance of a plaintiff in the same situation as the complainant 
in the principal case. AZi/es v. Chilton, 1 Rob. Ecc, 684. This precedent was followed 
in a case in the Probate and Divorce Division of the English court. Andrews v. Ross, 
14 P. D. 15. 

In the of Ecclesiastical Courts in this country, equity has taken jurisdiction 
of suits to have a marriage declared a nullity. Wightman v. Wightman, 4 Johns. Ch. 
343, at p. 346. But to take jurisdiction of a bill to declare a bigamous marriage a nullity, 
when the complainant had knowingly procured the marriage, would do violence to one 
of the fundamental principles of equity. Bishop, Mar., Div. and Sep., § 722, states 
the law as contra to the decision in the principal case, but the American authorities 
cited by him do not sustain his statement. In accord with the principal case, 7¢/t v. 
Teft, 35 Ind. 44. 


MORTGAGES — LIABILITY OF GRANTEE OF MORTGAGED PREMISES. — Held (Dun- 
bar, J., dissenting), that a mortgagee may enforce the liability of a grantee of the 
mortgaged premises on his assumption of the mortgage debt. Solicitors’ Loan and 
Trust Co. v. Robins, 45 Pac. Rep. 39 (Wash.). See NorEs. 


PARTNERSHIP — STATUTE OF USES — TRusT DEED TO USE OF FIRM. — A statute 
provided that a conveyance in trust to the use of ‘any other person or persons or of 
any body politic ” should vest the title in fee in the cestui gue use. Held, that a deed 
conveying land in trust for the use of a firm, the firm being designated by the firm name, 
vested no legal title under the statute in the partnership firm’ or any of its members. 
Silverman v. Keistufek, 44 N. E. Rep. 430 (IIl.). 

A partnership as such cannot hold the legal title to land (Parsons on Partnership, 
4th ed., § 265, note 1), but there seem to be three views as to what effect a deed of land 
to a partnership has in conveying a legal title to the members of the firm. One view 
is, as shown by the principal case, that no one takes any legal estate. Percifudll v. 
Platt, 36 Ark. 456. Another is in effect that any partner or partners whose names 
appeared in the firm name hold the land in trust for themselves and the other partners. 
Moreau v. Saffarans, 3 Sneed, 599; Winter v. Stock, 29 Cal. 407. The last view is that 
all the partners take the land as joint tenants or tenants in common. A/aughan v. 
Sharpe, 34 L. J.C. P.19; Sherry v. Gilman, 55 Wis. 324; Powers v. Robinson, go Ala. 
225. The last view seems preferable in theory. All the partners must join in suit 
upon a covenant in a deed to a partnership (A/oller v. Lambert, 2 Camp. 548; Gates v. 
Graham, 12 Wend. 53; Brown v. Bostian, 6 Jones (N.C.), 1); and if this is so it would 
seem that all the parties ought to be grantees as they are covenantees. The only 
objection to such a view is that it might lead to confusion in the examination of 
titles. : 


PERSONS— MARRIED WOMEN — ACTION FOR SEDuUCTION.— The plaintiff was 
seduced by the defendant, subsequently married him, and afterward obtained a divorce 
on the ground that the marriage was obtained through fraud. She then brought suit 
against the defendant under a statute allowing “an unmarried female to prosecute as 
plaintiff an action for her own seduction.” Another statute provided, in substance, that 
a married woman may bring an action as if sole for injuries to her person or character. 
Held, that unless the divorce amounted to a decree annulling the marriage, the plaintiff 
could not recover. Henneger v. Lomas, 44 N. E. Rep. 462 (Ind.). 

The court put their decision on the ground that the statute permitting married 
women to sue as if sole, did not do away with the common law rule that any action a 
single woman may have had against her husband before marriage is lost by such 
marriage, and does not revive after divorce. This seems correct, and the cases cited 
sustain the decision. A narrower ground would have been to say that the legislature 
could not have intended the action for seduction to survive marriage with the seducer, 
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and consequently the right of action is lost unless the marriage is subsequently declared 
void ad initio. 


PROPERTY — CHURCHES. — He/d, that the majority of a church cannot change its 
doctrines, and still retain the property given to it, against the minority adhering to the 
faith in which the church was founded. Smith v. Pedigo, 44 N. E. Rep. 363 (Ind.). See 
NoTEs. 


PROPERTY — CONDITION SUBSEQUENT — SUB-LEASE OF ENTIRE TERM — ASSIGN- 
ABILITY OF RIGHT OF RE-ENTRY. — A, owner in fee, makes a lease to B. with con- 
ditions and a right of re-entry. B. makes a sub-lease to C. for the entire term, with the 
same conditions, and subsequently B. conveys to D all his right and title in the prem- 
ises. D. claims a right to enter on C. for breach of conditions. Ae/d, B. having 
conveyed his entire estate, his right of entry is destroyed, and even if it existed he 
could not grant it to D., as it is not assignable. Oho /ron Co. v. Auburn Iron Co., 67 
N. W. Rep. 221 (Minn.). 

The court argue, from the fact that the sub-lease of a lessee’s entire interest effects 
an assignment, that the sub-lessor can retain no right of entry. Such a view is reason- 
able, and accords with the tendency of the courts to alleviate the harsh results of the 
enforcement of conditions, but the point is held otherwise in England. Doe v. 
Bateman, 2 B. & Ald. 168. The question, however, is not necessary to the decision of 
the case, and the other point as to the assignability of such right of entry, assuming 
it to exist, is decided in accordance with the weight of authority. Underhill v. Rail- 
road, 20 Barb. 455; Rice v. Railroad, 12 Allen, 141. 


PROPERTY — DEDICATION OF PARK — ACCEPTANCE—He/d, that recording a plat 
of an addition to a city, on which a part of the land is designated as a “park,” and 
the sale of lots with reference thereto, constitute an irrevocable dedication of the land 
so marked as a park, without the necessity of an acceptance by the public. Rhodes v. 
Town of Brightwood, 43 N. E. Rep. 942 ({nd.). 

Aside from the fact that the land in question was not taxed for several years after 
the recording of the plat, there is no evidence in the case of an acceptance by the pub- 
lic prior to the time when the donor endeavored to revoke the dedication. It may well 
be questioned whether the fact that the park was not placed upon the tax list did not 
amount to an acceptance. As the court itself says: “ This is rather an indication that 
all parties concerned understood that the land was dedicated to the public for a park, 
as shown on the plat.” 

However that may be, it would seem that the position taken by the court in this 
case is not warranted by the weight of authority. That position appears to be that 
acceptance by the public, either through formal action by the proper authorities or by 
common user, is unnecessary to the completion of the dedication of the land, where 
the rights of private individuals, such as pur¢hasers of lots abutting on the supposed 
park, intervene. In conformity with this view, it has been held in New Jersey that no 
acceptance is necessary to vest the right in the public at once. Methodist Church v. 
Hoboken, 33 N. J. L. 13. But it is believed that, according to most authorities, there 
must be some act on the part of the public to indicate its willingness to accept the 
offered gift. See Addott v. Cottage City, 10 East, Rep. 61; see also 5 Am. and Eng. 
Ency. of Law, p. 413, n. I, and p. 415, n. 2, for further authorities. Although the ques- 
tion as to whether the public had a right to refuse to take the park was not discussed 
by the court in the principal case, yet this is certainly an important consideration, 
Surely, on principle the public should not be compelled to accept the legal responsi- 
bilities incident to the ownership of a park against its will. Whether the purchaser of 
lots abutting on a piece of land alleged by the vendor to be a public park has not a 
right of action against such vendor in case the said land has not been accepted as a 
park by the public, is, of course, a secondary question, not raised by the decision in 
Rhodes v. Town of Brightwood. 


PROPERTY — FINDING CHATTELS ON PRIVATE PROPERTY. — The defendant, while 
cleaning out, under the plaintiffs’ orders, a pool of water on their land, found two rings. 
The real owner was not discovered. In an action of detinue, Ae/d/, that the plaintiff 
was entitled to the rings. South Staffordshire Water Co. v. Sharman, [1895] 2Q. B. 44. 

There is very little authority on the point decided in this case. The case most in 
point, Hamaher v. Blanchard, 90 Pa. 377, is directly contra. The question is one of a 
conflict of rights. Ordinarily a finder has the right of possession subject only to the 
claim of the true owner. But, on the other hand, the landowner has primarily the right 
to the chattel on his land by virtue of his general power to exclude others. Where, 
then, the finder is a trespasser or servant of the landowner, he has the position of 
finder in the one case through a violation of the law, and in the other case through the 
disregard of the right of his employer. The right of the landowner therefore sur- 
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vives and gives him the superior right to the chattel. This case may be said to repre- 
sent the better law, and is well distinguished by the court from Bridges v. Hawkesworth, 
21 L. J.Q. B. 75. 


PROPERTY — FIXTURES — MortGAGEs. — He/d, that a furnace, so placed in the 
cellar of a house that it can be removed without substantial injury to the building, 
does not pass under a prior mortgage of the house, in case it was placed therein under 
a contract providing that it should remain the property of the seller until paid for. 
Duffus v. Howard Furnace Co. 40 N. Y. Supp. 925. See also Willis v. Munger 
Manufacturing Co. 36 S. W. Rep. toro (Tex.). 

The principal case raises an exceedingly interesting legal question. At least three 
judicial views have been advanced as to whether a chattel, when attached to the realty, 
is to become, under all circumstances, a fixture, and thus part of the real estate, or 
whether the chattel may not retain its character of personalty, if it is the subject of a 
chattel mortgage or of an agreement between the vendor of the chattel and the owner 
of the realty. In New York it is held that a chattel mortgagee holds even against a 
subsequent mortgagee, or purchaser, of the realty. See urd v. Cobb, 20 N. Y. 344. 
In that jurisdiction, also, an agreement between the mortgagor of the realty and the 
vendor of the chattels that the chattels shall remain the property of the vendor until 
paid for, has the same effect 4s a chattel mortgage in preserving to the chattels the 
character of personalty, when otherwise they would have become fixtures and passed 
with the mortgage of the realty. See 7)ftv. Horton, 53 N. Y. 377. The second view 
obtains in Massachusetts, where a mortgagee of the realty holds even against a subse- 
quent chattel mortgagee. See Clary v. Owen, 15 Gray, 522. ‘lhe third view is held in 
Vermont, where a mortgagee of realty holds the chattels annexed to the real estate 
prior tu the execution of the mortgage, even though the mortgagor and the vendor of 
the chattels had agreed that they should continue as personalty, but where he does not 
hold chattels annexed after the execution of the mortgage. See Davenport v. Shants, 
43 Vt. 546. It will be observed that the principal case follows the New York doctrine 
of Ford v. Cobb, but is, nevertheless, strictly in accord with the position taken by the 
court in Davenport v. Shants. 

Either the New York or the Massachusetts doctrine seems too extreme to be finally 
adopted as the true rule of law on the point under discussion. The Vermont view, 
however, appears to be entirely equitable. An innocent purchaser or mortgagee of 
realty without notice certainly advances his money in the belief that the fixtures are 
part of the real estate, and the chattel mortgagee or conditional vendor must be under- 
stood as having agreed that the chattels should be thus affixed to the realty. On the 
other hand, when a chattel is annexed after the execution of the mortgage of the 
realty, the mortgagee is not misled into thinking that the fixture is part of his pur- 
chase, and no injustice resuits, if it is not included in the mortgage. 


PROPERTY — LANDLORD AND TENANT — DEFAULT OF LESSEE AVAILABLE ONLY 
Tro Lrssor. — Held, a provision avoiding a lease on failure of the lessee to fulfil the 
covenants is available only at the option of the lessor. Admonds v. Mounsey, 44 N. E. 
Rep. 196 (Ind.). 

The courts formerly drew a distinction between leases that were to be void upon a 
breach of conditions, and such as were voidable only. If a lessee for life was guilty of 
any breach, the lease was merely voidable, even though, by its terms, it was to become 
thereby entirely void; and the landlord might waive his right of re-entry by some act, 
such as the acceptance of rent, after the breach. In the case of a lease for years, on 
the other hand, the breach of a condition made the lease wholly and absolutely void. 
Taylor, Landlord and Tenant, § 492. The tendency of modern decisions has been, 
however, both in England and in the United States, to obliterate this distinction; and 
it now seems pretty well settled that the effect of a provision that tailure on the part 
of the lessee to comply with certain requirements shall render the lease null and void, 
makes it void only at the option of the lessor. Liggett v. Shira, 28 Atl. Rep. 218. 
Cochran v. Pew, 28 Atl. Rep. 219. Creveling v. West End Iron Co., 16 Atl. Rep. 184. 
The principal case is in line with this tendency of the law, and seems to be perfectly 
sound. 


PROPERTY — INTERFERENCE WITH SUBTERRANEAN STREAM. — e/dd, that the owner 
of land, through which flows a well defined subterranean stream, has no greater rights 
with respect to the stream than he would have if it flowed upon the surface. Zumpa 
Waterworks Co. v. Cline, 20 So. Rep. 780 (Fla.). 

The English law seems to be still unsettled with respect to the point decided. See 
Acton v. Blundell, 12 M. & W. 324; Chasemore v. Richards,7 H. L. C. 349. In this 
country, however, there are now a number of decisions favoring the view here taken. 
See Whetstone v. Bowser, 29 Pa. St. §9; Haldeman v. Bruckhart, 45 Pa. St. 514; Bur- 
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roughs v. Satterlee, 67 1a. 396; Strait v. Brown, 16 Nev. 317; Hale v. McLea, 53 Cal. 578. 
It seems much more satisfactory to distinguish, as here done, between waters in well 
defined courses and waters percolating or draining, than to apply different rules to 
waters on the surface and those under ground, as indicated in Acion v. Blundell, supra. 


PROPERTY — RIGHT OF LESSEE TO INSURANCE — LEASE WITH OPTION TO PoR- 
CHASE. — A lease of a portion of a business block required the lessee to pay taxes and 
insurance on, and keep in repair, the entire premises, and gave him the option of purchas- 
ing the premises during or at the expiration of the lease, for a certain price, on which rent 
paid prior to the exercise of the option was to be credited. No provision was made in 
the lease for the application of proceeds of insurance in case of loss. The lessee insured 
in the lessor’s name to an amount agreed upon by them, and, a loss occurring, the 
lessor received the insurance money, and expended part of it in restoring the premises. 
On subsequently exercising his option of purchase, 4e/d that the lessee was entitled to 
have the balance of the insurance money in the lessor’s hands credited as a payment 
on the price. Williams v. Cilley, 34 Atl. Rep. 765 (Conn.). 

There appears to be a singular absence of authority in point. The court ex- 
pressly states that the decision is largely based on the peculiar facts of the case, 
and should be confined to them rather than laying down a broad rule applicable 
in general to contracts of option. Much importance is attached to the fact that 
the plaintiff’s relation to the premises in question, as lessee of a /ortion thereof, 
was designed, intended, and understood by the parties to be “subordinate and inci- 
dental to the broader connection with the entire property as an inchoate or initiate 
purchaser”; and that the insurance on all the property was paid by the lessee to 
protect both parties. If this construction can be put upon the facts, the decision seems 
eminently sound, since the insurance money, though paid to the defendants as owners of 
the legal title to the property, would then become what the property itself was, a thing 
to which an equity attached. 


PROPERTY — RIGHT TO SupporRT OF Lannp.— He/d (Holmes, Knowlton, and 
Lathrop, JJ., dissenting), that a city digging a ditch in the highway is liable for dam- 
ages to abutting land, resulting from the withdrawal of quicksand from under its surface, 
which is taken out with the percolating water by pumps. Cadot v. Kingman, 44 N. E. 
Rep. (Mass.) 344. See NOTEs. 


PROPERTY — RIGHTS OF TOMB OWNER. — Surviving relatives placed the remains 
of their dead in a certain tomb, relying on the assurance of the tomb owner that 
the remains should rest there undisturbed forever. e/d, that such tomb owner 
could be enjoined from removing the remains to another place of burial. Chofpzn v. 
Labranche, 20 So. Rep. 681 (La.). 

The court admit that no easement or right of property in the tomb was acquired by 
the gratuitous promise of the tomb owner, but they enforce his promise on the ground 
that the sanctity of the grave must be maintained. Notwithstanding this principle of 
public policy, it is hard to understand howa court of equity can enforce a mere revo- 
cable license. Partridge v. First /ndependent Church, 39 Md. 631, and Craig v. First 
Presbyterian Church, 88 Pa. St. 42, are opposed to the doctrine of the principal case. 


SALES — WARRANTY. — Where an inferior article was shipped on an order, and was 
accepted, but breach of warranty set up in Cefence to aa action, Ae/d, that there is an 
implied warranty that the goods are what were ordered and that the retention of them 
is not incompatible with a reliance upon the warranty, but is merely evidence of waiver 
of the right to sue. orthwestern Cordage Co. v. Rice, 67 N. W. Rep. 298 (N. Dak.). 

There was probably an implied warranty (Randall v. Newsom, 2 Q. B. D. 102) ; and it 
is believed that the case is right in holding waiver of the right to sue merely a matter 
of intention based on the evidence. But the law is unsettled. If the warranty is 
express, the goods may be retained without prejudice to a right of action on the war- 
ranty (Studer v. Bleistein, 115 N. Y. 316,325); and while it is sometimes held that there 
is no difference between an express and an implied warranty (Bryant v. /shurgh, 13 Gray, 
607), the weight of decisions seems to be that where the goods are retained a breach 
of an implied warranty is waived. Fairbank Canning Co. v. Metzger, 118 N. Y. 260. 


Torts — LIBEL INVITED BY THE PLAINTIFF. — The plaintiff, learning that the de- 
fendant had in his possession a letter containing a libel on him, sent to him agents who 
by means of false representations, induced the defendant to read the letter to them. 
Held, that unless there had been a previous unprivileged publication the plaintiff could 
not recover. AZiller v. Donovan, 29 N. Y. Supp. 820. See NOrTEs. 


Torts — NEGLIGENCE— LIABILITY OF MAKER.— Defendant, a contractor, re- 
modelled a building so negligently that two years after it had been turned over to the 
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owner it fell and killed plaintiff's daughter who was passing. eé/d, that the contrac- 
tor was not liable for injuries to the passers by. Dougherty v. Herzog, 44 N. E. Rep. 
457 (Ind.). 

Plaintiff was the guest of a member of a social club which had hired a coach of de- 
fendant for an excursion. Through defendant's negligence the coach broke down, in- 
juring plaintiff. e/d, that defendant was liable to guests of the club, since it must 
have been the understanding that guests were to use the coach, and in so duing they 
were merely carrying out a right which the club members had under the contract. 
Glenn v. Winters, 40 N. Y. Supp. 659. 

In cases of this sort, most courts follow Winterbottom v. Wright, 10 M. & W. 109, 
and refuse to allow recovery by any one not a party to the contract. For instance, in 
Curtin v. Somerset, 140 Pa. St. 70, the builder of a hotel was held not liable for injuries 
caused by his negligence to a guest. Where, however, the article is dangerous to hu- 
man life, the right of recovery is extended to any user of it, as in case of medicine with a 
wrong label. Zhomasv. Winchester,6N.Y. 397. Though this exception is well settled 
by authority, it seems illogical. Outside this narrow class of cases it is very difficult 
to make any extension on principle which does not work injustice in practice and en- 
courage frivolous suits. The extension suggested in Glenn v. Winters, as stated above, 
seems a good one if strictly interpreted, though it cannot be reconciled with Curtin v. 
Somerset, supra. But no court has yet gone so far as to allow recovery in a case like 
Daugherty v. Herzog (supra), where the plaintiff’s daughter was in no way connected 
with the contracting parties. 


TorRTS—RECAPTION OF Goons.— Defendant entered plaintiff's house without 
plaintiff's consent by force of a warrant to search for goods of his which had been 
wrongfully taken there by plaintiff; and while there he took also other goods which he 
had bailed to plaintiff /7e/d, that a license to enter to take the bailed goods was 
to be implied from the fact that the plaintiff had allowed them to be put there. Madden 
v. Brown, 40 N. Y. Supp. 714. 

As the bailed goods were not covered by the warrant, the plaintiff in taking them 
became a trespasser ad initio, unless he could justify entry to take them without the 
warrant. Although it is doubtful how far a court would go to-day in sustaining the 
doctrine of trespass ad initio, the view taken by the court made the decision of that 
question unnecessary. There is no question as to the right to enter even a man’s house 
to retake goods wrongfully taken there by him. But as to goods not wrongfully taken 
the correctness of the case is not so certain. In the cases of that sort where entry has 
been allowed, the ground is taken that a license to enter is to be implied from the rela- 
tions of the parties. As, for instance, where goods are sold to be delivered on the 
premises. And the Massachusetts courts are inclined to restrict this doctrine very 
closely. McLeod v. Fones, 105 Mass. 405. There is a dictum of Littleton, J., often 
cited, in which he denies the right to enter a man’s house to retake bailed goods. 
Note to Webb v. Beavan, 6 M. & G. 1055. The New York court seems to have gone 
very far in implying a license to enter from the mere fact of a bailment which had 
terminated. 


TRusts — CoNSTRUCTIVE. — A wife, receiving funds of her own, paid them over to 
her husband, without more. He invested them in land, telling her that he had invested 
the funds for her, but taking the title in himself. On his death it was sought to have 
the land declared a resulting trust. e/d, that for a trust there must have been a con- 
tract or special promise by the husband to invest the funds for her, and his statements 
( her _— not sufficient. Mashville Trust Co. v. Lansom’s Heirs, 36 S. W. Rep. 977 

Tenn.). 

Where the money is furnished by one person and the title taken in the name of an- 
other, it is generally declared a constructive trust. L/oyd v. Spillett, 2 Atk. 150. It is 
presumed that the stranger was not intended to enjoy the beneficial interest. Yet it 
may be shown by extrinsic evidence that the full benefit was bestowed. Rider v. Kid- 
der, 10 Ves. 360. And so where the purchaser takes the title in the name of some 
member of his family, the fact of the relation is supposed to rebut the resulting trust, 
and establish a presumption that the holder of the title was intended to take the entire 
interest. 1 Perry on Trusts, 4th ed., § 143. But this presumption is based upon the 
“moral, natural, or legal obligation to provide” for the nominal purchaser; and no 
such obligation here seems to rest upon the wife. Yet, waiving that objection, it is gen- 
erally held that evidence may repel the presumption arising from the family relation; 
Butler v. Ins, Co., 14 Ala.777; and the question is regarded as one of intention. Dyer 
v. Dyer, 2 Cox, 94. So that the propriety of this decision, that there must be a clear 
contract or promise by the husband, is at least doubtful. A/oulton v. Haley, 57 N. H. 184. 


TRUSTS — RESULTING — STATUTE OF FRAUDS. —In a deed conveying land which 
is absolute in its terms and contains the usual declaration of uses in favor of the 
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grantee, absence of consideration, if shown merely by parol evidence, is not sufficient 
under the Statute of Frauds to raise a resulting trust in favor of the grantor, where 
there has been no fraud in procuring the deed. Lovett v. Taylor, 34 Atl. Rep. 896 
(N. J.). 

The decision follows the great weight of authority in this country. 1 Perry on 
Trusts, 4th ed., § 162, and also the earlier cases-in England ; Lloyd v. Spillet, 2 Atk. 148 ; 
but the more recent English cases are almost directly in opposition. Davies v. Otty, 35 
Beav. 208 ; Childers v. Childers, 1 DeG. & J. 482; Haigh v. Kaye,7 Ch. App. 469. The 
ground on which these decisions rest is that, aithough the Statute of Frauds makes of 
no value parol evidence of lack of consideration for the purpose of raising a resulting 
trust in such a case, yet the mere subsequent holding by the grantee after demand is a 
fraud of such a nature as to take the case out of the statute. The answer given to 
this line of reasoning in Randall v. Randall, 9 Wis. 379, is that the fraud alleged does 
not occur in procuring the deed, and therefore is not one that the statute takes cogni- 
zance of in limiting its own application. 


TRUSTS — SEPARATE USE— RESTRAINT AGAINST ANTICIPATION. —By the Married 
Women’s Act of 1882, all the separate property of a married woman — after acquired as 
well as that owned at the time the engagement was entered into — was made liable for 
her obligations. Sec. I. sub-sec. 19, however, provided that nothing in the act should 
“interfere with or render inoperative any restriction against anticipation.” The appel- 
lant’s assignor obtained a judgment against respondent, a married woman. At the time 
the judgment was rendered there was due to respondent accrued income from property 
settled to her separate use without power of anticipation. e/d, reversing Loftus v. 
Hertot, \1895] 2 Q. B. 212, that the restraint on anticipation js gone the moment the 
income becomes due and payable; that appellant therefore was entitled to have his 
judgment paid out of income due before the date of the judgment. Hood Barrs v. 
fHeriot, [1896] A. C. 174 (House of Lords). 

While the decision in the principal case is carefully limited to the case of income 
accrued before judgment, the ratio decidendi deals a death blow to the authority of 
those cases in which it has been held that income accrued after judgment on property 
subject to a restraint is not subject to seizure. Hood Barrs v. Cathcart, |1894] 2 Q. B. 
559. ‘This decision, recognizing much broader rights in a creditor as against a married 
woman’s estate than he has hitherto been supposed to possess, is of great practical im- 
portance in England. 

The decision in the principal case has a suggestive bearing in connection with the 
doctrine of spendthrift trusts. Granting the validity of such trusts, has not the bene- 
ficiary complete power of disposition over accrued income of the trust which the trustee 
is bound to pay him? If he has full power of disposition over such accrued income, is 
it not liable to seizure by his creditors? On the facts of Stet v. Whiiehead, 111 Ill. 247, 
and Smzth v. Towers, 69 Md. 77, apparently such accrued income is not liable to seizure. 
In neither of these cases, however, was the point here suggested argued ; in both cases 
the opinion deals solely with the question of the validity of a spendthrift thrust. 


WILLs — CONSTRUCTION. — Testator, having a lawful wife, whom he had deserted, 
married again and lived with the second wife until he died. By his will he bequeathed 
certain property to his “ wife.”  //e/d, that, on the evidence, the second wife was in- 
tended and should take. Pustene v. Bonini, 44 N. E. Rep. 246 (Mass.). 

‘The decision shows the court’s opinion to be that it is competent to show, by evidence, 
that an inaccurately described legatee is intended, though the description may accurately 
apply to another. The case resembles, in this respect, Grant v. Grant, L. R. 5 C. P.727. 
It is probable that in Zucker v. Seaman’s Aid Society, 7 Metc. 188, the evidence was not 
sufficiently strong in favor of the party inaccurately described, and that that case is 
really not contra to the present decision. The principal case is interesting, also, as 
showing the refusal of the court to recognize any rule of law which declares that wife 
shall mean “lawful wife,” or any presumption to that effect. Hardy v. Smith, 136 Mass. 
328, followed. The analogous presumption raised by the law, namely, that “ children ” 
means legitimate children (Doe d. Thomas v. Beynon, 2 A. & E. 431) was not overlooked_ 
by the court, but rather disregarded. 
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A First Book OF JURISPRUDENCE. By Sir Frederick Pollock, Bart. 
New York: The Macmillan Co. 1896. pp. xvi, 348. 

“To readers who have laid the foundation of a liberal education and 
are beginning the special study of law,” this latest work of Sir Frederick 
Pollock is addressed. That those whose law studies began many years 
ago will derive fully as much benefit from it as beginners is certain. It is 
one of those books that open up to a lawyer a broader view of the dignity 
of his profession. Written by the keenest of legal thinkers, and enlivened 
by illustrations drawn from history and literature, it makes delightful 
reading from beginning to end. Sir Frederick’s well known literary style 
is unsurpassed for work of this sort. In fully as marked a degree as 
the kindred treatises of Sir Henry Maine and Professors Holland and 
Markby, the First Book of Jurisprudence is no less an addition to Eng- 
lish literature than to the science of the law. 

The first part of the book deals with general legal notions, including 
the nature, meaning, subject matter, and divisions of law, and the legal 
significance of such general terms as Thing, Event, and Act. ‘“ We find 
in all human sciences that those ideas which seem to be the most simple 
are really the most difficult to grasp with certainty and express with 
accuracy.” So speaks the author and contrasts the ease with which the 
student defines a fee simple, for example, with the difficulties that beset 
the greatest jurist “in face of the apparently simple question, What is 
Law?” ‘To the solution of these apparently simple, but far-reaching and 
fundamental problems Sir Frederick devotes the larger portion of the 
book. Part II., on Legal Authorities and their Use, entirely different in 
character, as its name indicates, is not a whit less interesting. Especially 
valuable are the analysis of sovereignty as distinguished from ultimate 
political power, and the discussion of the authority of precedents in the 
various courts of England and America. 

To readers of the HarvarD Law Review, certain parts of the book 
will be familiar. The chapters on Justice according to Law, Divisions of 
Law, and Sovereignty in English Law, have already appeared as articles 
in these pages. R. G. D. 





A TREATISE ON THE Law OF Rea Property, as applied between Vendor 
and Purchaser in Modern Conveyancing, or Estates in Fee and 
their Transfer by Deed. By Leonard A. Jones. Boston and New 
York: Houghton, Mifflin & Co. 1896. 2 vols., 8vo, pp. clxxiv, 
783, vili, 853. 

For a single author, in a single treatise, even of sixteen hundred 
pages, to treat thoroughly the whole law of Real Property would be too 
heavy a task. Mr. Jones has not attempted so much as that; though 
what he has undertaken is no small matter. To quote his own words: 
“These volumes do not profess to cover the entire field of Real Property 
law. It is impossible in two or even three volumes to state the law and 
give the authorities relating to the entire subject. It is only possible in 
such compass to state general principles with a meagre citation of 
authorities. I write now, as I have written heretofore, with the purpose 
to state with considerable fulness the law of the topics of which | treat, 
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—to state it with such completeness as to make the treatise valuable 
to the courts and to practising lawyers. Moreover, I have intended to 
state the law only as it now is, with as little reference as possible to the 
law that has become obsolete. . . . The subjects that present the most 
difficulties and give rise to the most litigations I have discussed with the 
greatest care. I have cited a great number of cases, and have cited 
them after examination for their value.” As might have been expected 
from his well known books upon Mortgages, Mr. Jones has done his 
work with admirable care and thoroughness. This book can hardly 
fail to be of great use to practising lawyers, — all the greater, perhaps, 
because it passes over many parts of the general subject interesting to 
students. R. G. 





New CRIMINAL Procepure. By Joel Prentiss Bishop, LL. D. Fourth 
Edition, Vol. II., Specific Offences and their Incidents. Chicago: 
T. H. Flood & Co. 1896. 8vo, pp. xii, 882. 

The first volume of this “new and revised” edition of the New 
Criminal Procedure appeared last year. (See g HARVARD Law REVIEW, 
161.) Of asecond volume in a new edition of one of Mr. Bishop’s works 
little need be said. According to the general system followed by the 
author in his writings, the work is really rewritten to attain greater clear- 
ness and at the same time greater conciseness. In spite of the added 
citations, if the index is not counted, the volume is slightly smaller 
than the third edition. 

Though it is said in the Preface to the first volume that it is complete 
in itself, the second volume is a valuable adjunct. ‘Treating as it does of 
“the specific offences,” it brings out those peculiarities and essentials of 
each crime which are of importance in the indictment, in the evidence, 
and in practice. Here is found, for instance, the rule that in perjury 
“oath against oath” is insufficient, —its original and its modern signifi- 
cance. Setting forth in convenient form all the minor elements and 
peculiarities of each crime, the book should often prevent a slip or sur- 
prise in practice. E, S. 





ELEMENTS OF THE Law oF Torts. By Melville M. Bigelow, Ph. D., 
LL. D. Sixth Edition. Boston: Little, Brown & Co. 1896. pp. 386. 
This latest edition of a work widely and favorably known, is new only 
in the “ ‘General Doctrine’ or general theory of the law of torts,” which 
now appears as an introduction. Regarding the body of the book it 
needs only to be said that the author has followed the same systematic 
arrangement of “Specific Torts” according to the elements of liability, 
previously adopted by him, and that the whole is thoughtfully and well 
done. ‘lhe merits of the added preliminary discussion are worthy of 
special notice. The distinction there pointed out between Right and 
Privilege, the elaborately explained definition of Tort, and the consider- 
ation of Persons, are clear and satisfactory. The best portions of the 
“General Doctrine,” however, are those sections dealing with “ Legal 
Cause” and “Termination of Liability.” These two topics, generally 
inadequately treated, are here so simply and definitely handled as to 
command the reader’s admiration, and to prepare his understanding for 
what follows. R. L. Re 
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MARKETABLE TITLE TO REAL Estate. Being also a Treatise on the 
Rights and Remedies of Vendors and Purchasers of Defective 
Titles, including the Law of Covenants for Title, the Doctrine of 
Specific Performance, and other Kindred Subjects. By Chapman 
W. Maupin, of the Washington, D.C., Bar. New York: Baker, 
Voorhis & Co. 1896. 8vo, pp. Ixvii, 850. 

This is a book with a novel title, largely made up of matter usually 
found under the heading of Vendor and Purchaser. The special merit 
claimed for the work is that it treats completely of “the law of title to 
real property, as that law is appliied between vendor and purchaser,” 
containing maiter heretofore found scattered under the different heads of 
Covenants for Title, Specific Performance, Equity Jurisprudence, Deeds, 
Titles to Real Estate, Real Property, Abstracts of ‘litle, Judicial Sales, 
Subrogation, etc. The value of such a book, intended solely for refer- 
ence purposes, depends chiefly on its being constructed on a good sys- 
tem, thoroughly carried out. Mr. Maupin is systematic in detail as well 
as in general plan, from the analysis preceding the table of contents to 
the ample index at the end of the volume. The book is written carefully 
and clearly, and ought to save the profession considerable work in cases 
concerning defective titles. R. G. 





HANDBOOK ON THE Law oF REAL Property. By Earl P. Hopkins, A. B., 
LL.M. St. Paul: West Publishing Co. 1896. (Hornbook Series.) 
pp. xiv, 652. 

The author has certainly undertaken a great deal in the attempt to 
deal with the law of real property so briefly. He says: “This volume 
is the result of an attempt to put the fundamental rules governing the 
law of real property into a form as easy of comprehension as possible, 
and so arranged that investigation of any part may be made with ease, 
promptness, and certainty.” His clear style certainly makes the propo- 
sitions of law laid down easy of comprehension. ‘The necessary lim- 
itations of the work are illustrated, however, in the one paragraph 
devoted to equitable conversion. ‘The text merely serves as a guide to 
the cases cited in the notes and for further information the reader is 
referred to several works on equity. The value of this “ Hornbook” 
would seem to lie in the fact that here the busy practitioner may quickly 
verify his own idea of the law on a matter of ordinary occurrence, or 
may find his way to the authorities. It seems strange, therefore, that the 
author should have set himself the additional task of explaining by the 
historical method what appear to be mere technicalities in the modern 
law. z © 





Kent’s COMMENTARIES ON AMERICAN Law. Fourteenth Edition. 
Edited by John M. Gould, Ph. D. Boston: Little, Brown & Co. 
1896. 

This new edition of Kent’s Commentaries embodies in full the notes 
of Mr. Justice Holmes to the twelfth edition, and many of those supplied 
by Mr. Barnes to the thirteenth. Each set is carefully distinguished 
from the others. ‘The editor has been most painstaking in bringing the 
work up to date. To the twenty-four thousand cases cited in the last 
edition he has addéd nearly nine thousand. Notwithstanding this, the 
convenient size of the volumes is not appreciably increased. R. G. D. 
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A ManuaL OF ELEMENTARY Law. By Walter Denton Smith. St. Paul: 
West Publishing Co. 1896. (Hornbook Series.) pp. xviii, 367. 
The subject of elementary law has been written up so many times and 
so exhaustively that one who deals with it in these days may be pardoned 
if the result of his labor is not marked by striking originality. Mr. Smith 
has covered within a very short space most of the topics dealt with in 
Kent’s Commentaries. The book is surprisingly readable, and its only 
shortcomings of note may be ascribed without hesitation to the difficulties 
inherent in treating so large a subject so briefly. If it does not meet with 
so much success as other volumes in the Hornbook Series it will be 
because the market for ten-page discussions of the entire law of torts and 
twenty-line elucidations of the mysteries of quasi-contract is already over- 
stocked. R. G. D. 





EXTAORDINARY Cases. By Henry Lauren Clinton. New York: Harper 
and Brothers. 1896. pp. ix, 403. 

“ Extraordinary Cases” is a book intended for both the general and 
the professional reader. The author’s idea is to describe the cases of 
peculiar interest with which he has been connected in forty years of 
practice, to give sketches of eminent men with whom he has been thrown, 
and to recount anecdotes of a long experience at the bar. The idea is 
excellent, but it must be said that. the most has not been made of the 
opportunity. For the general reader there is too much that is technical, 
and for the lawyer as well, in a book of this nature. Some of the author’s 
long addresses to the jury, especially where little else is said of the case, 
are likely to weary. ‘The space so taken up could have been better occu- 
pied, as the book itself shows. There is much in these pages, however, 
to repay perusal, and the reader can choose for himself. ‘The picture of 
the practice of law in days gone by is exceedingly interesting, as are the 
glimpses of men of note. E. S. 





THE JeEwisH Law oF DIVORCE ACCORDING TO BIBLE AND TALMUD. 
With some References to its Development in Post-Talmudic Times. 
By David Werner Amram, of the Philadelphia Bar. Philadelphia: 
Edward Stern & Co. 1896. Small 8vo, pp. 224. 

The subject of this little treatise would seem to concern rather the 
student of ecclesiastical law than the lawyer who is struggling with the 
difficulties of the civil regulations of our American divorce laws. The 
book, however, is well enough written to interest any one caring at all for 
the history of law; giving, as it does, an admirable account of a toler- 
ably definite portion of a very ancient legal system. While treating 
as fully as possible of the historical development of the subject, the book 
is not merely an historical essay, but is a thorough and well arranged 
exposition of a part of the Jewish law, written as a law-book should be, 
systematically, with full citation of authorities, and a good index. The 
learning displayed, though hardly to be tested by one unfamiliar with 
Talmudic lore, has every sign of accuracy. The quality of the print and 
paper is excellent, better than the unwieldy bulk of material in most of 
our text-books allows. R. G. 





